UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-8616
Summary Cal endar

IN THE MATTER OF: FREDERI CK & KATHRYN PARKE

Debt or s,
FREDERI CK PARKE
Appel | ant,
vVer sus
BANK OF AUSTI N,
Appel | ee.

Appeal fromthe United States District Court for the
Western District of Texas
(91- Cv-598)

( February 17, 1993 )

Bef ore GARWOOD, HI GG NBOTHAM and BARKSDALE, Circuit Judges.”
GARWOOD, Circuit Judge:
Debt or / def endant - appel | ant Frederi ck Parke ( Parke) appeal s t he

district court's affirmance of a bankruptcy court's order denying

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



the dischargeability of a debt Parke owed to plaintiff-appellee
Bank of Austin. Finding no error warranting reversal of the
bankruptcy court's order, we affirm

Facts and Proceedi ngs Bel ow

Parke and Benitar Corporation, which he controlled, were
involved in real estate devel opnent, property nmanagenent, and
|l easing in the area of Austin, Texas known as West Canpus, an area
directly west of the main canpus of the University of Texas at
Austin. He had been involved in the Wst Canpus real estate
busi ness for several years and had aspirations of expanding his
busi ness in that area.

I n Decenber 1987 and January 1988, Parke was presented with
the opportunity of opening a new business location at 2404 Rio
G ande Street, Austin, Texas, but needed funds to renodel the
office and for other start-up costs. He spoke of his expansion
aspirations to a joint venture partner of his named Dr. TomBarnnett
(Barnett), who was also a director on the board of Bank of Austin.
Barnett put Parke in touch with the president of Bank of Austin,
Dr. George Berry.

Shortly thereafter, according to Parke's testinony, Barnett
call ed Parke and told himthat his | oan had been approved and t hat
Parke should call George Berry to finalize the deal. Al so
according to Parke, Ceorge Berry confirnmed that Bank of Austin
woul d 1 oan hi mthe noney to open his new office and that he shoul d
cone to the bank to conplete the paperwork on the | oan. Par ke

further testified that inmmediately after George Berry informed him



that his |loan had been approved, but before he had conpleted the
| oan docunents, he nmade various commtnents to start work on the
of fice.

Shortly thereafter, Parke contacted anot her bank enpl oyee as
instructed by George Berry in order to conplete the paperwork on
the | oan. Par ke was instructed, anong other things, to bring a
current financial statenent to the closing. On January 25, 1988,
Par ke went to Bank of Austin to sign the | oan docunents and at that
time presented Bank of Austin with a financial statenent dated
March 1, 1987. The financial statenment, however, contained several
material m sstatenents of which Parke clainmed that he was unawar e.

A fewnonths |ater, in June 1988, Parke deposited $100,000 in
a certificate of deposit account at Bank of Austin. The noney did
not belong to Parke, but was rental proceeds from property that
Par ke was mnanagi ng. Bank of Austin issued the certificate of
deposit in Parke's nane individually, and | ater clainmed that Parke
had told Bank of Austin that the noney belonged to him Par ke
later clainmed that he had never made such a statenent, but that
Bank of Austin had assuned that the noney was Parke's and
erroneously issued the certificate of deposit in his nane w thout
being instructed to do so.

Throughout 1988 and the first half of 1989, Bank of Austin
continued to nmake new loans and renew old |loans to Parke for
various real estate ventures. One new | oan, in the anmount of
$95, 000, was for the renodelling of a building at 2401 R o G ande
Street, Austin, Texas (2401 R o G ande). Part of the 2401 R o



Grande project involved the installation of a Bank of Austin
automatic teller machine (ATM in the building. Parke bought an
option to |lease the building and began renodelling, but had to
borrow anot her $18,000 from Bank of Austin in Novenber 1988 to
finish the project.

During the second half of 1988, Parke was experiencing
financial difficulties with a nunber of his properties and
ventures. He clainms that he spoke frequently and candidly about
these financial difficulties with his primry contact at Bank of
Austin, John Berry (a vice-president of Bank of Austin and George
Berry's son). Parke testified that John Berry orally asked for an
updated financial statenment in January 1989, but also instructed
Parke to furnish one that reflected Parke's financial condition
before the downturn in his business ventures. Parke provided Bank
of Austin with a financial statement dated June 1988. Thi s
statenent, however, was not only out of date, but noreover
contai ned the sane m sstatenents of assets that were present in the
financial statenent that Parke had given to Bank of Austin a year
earlier.

John Berry testified that he knew not hi ng of Parke's financi al
difficulties in January 1989, and that Parke had lied in so
testifying. John Berry sent a letter to Parke dated January 27,
1989, expressing doubt about the continued accuracy of the
financial statenent provided by Parke, but, according to John
Berry, Parke orally assured himthat the financial statenent was

still materially accurate. Bank of Austin thereafter renewed two



earlier |oans.

On May 4, 1989, Bank of Austin | oaned Parke another $24, 000.
Par ke claimed that he discussed with John Berry in March or Apri
1989 the inevitability of filing personal bankruptcy. John Berry
cl ai med t hat Parke never di scussed bankruptcy with himand that the
| oan was nmade, as the others had been, on the strength of Parke's
financial statenent. The Bank of Austin nmade a final loan to
Parke's wife as late as July 20, 1989, the day before Parke and his
wfe filed for bankruptcy.

Bank of Austin foreclosed on Parke's |easehold interest in
2401 R o Grande, anobng ot her collateral, and held a public auction
to sell the leasehold rights to the property. No other person or
entity bid at the sale, however, and Bank of Austin bought Parke's
| easehold interest for exactly its rental value of $2,000 per
month. Thus, the sale brought no net proceeds to offset Parke's
debt to Bank of Austin.

Bank of Austin brought this suit in bankruptcy court to have
its debt decl ared nondi schargeabl e for reason of fraud. A Bank of
Austin officer testified at trial that Parke's total renaining
i ndebt edness to Bank of Austin was $162, 824.89, after applying the
noney received as a result of the sale of collateral and $25, 000
paid to Bank of Austin in settlement of Ilitigation over the
$100,000 certificate of deposit. After a bench trial, the
bankruptcy court found for Bank of Austin and ordered that Parke's
debt to it was nondi schargeable. The district court affirned the

bankruptcy court's judgnent.



Di scussi on

Parke first argues that the sale of the | easehold interest in
2401 Rio G ande was not "commercially reasonable"” under Texas
Busi ness and Commerce Code § 9.504 (West 1991), and that this fact
bars Bank of Austin's recovery for the deficiency on the notes. 1In
their briefs, the parties argue over which of them has the burden
of proving commercial reasonabl eness. Though this was, unti
recently, a controversial issue in Texas |law, the Texas Suprene
Court has settled the matter with its holding in G eathouse v.
Charter National Bank-Sout hwest, 35 Tex. Sup. . Journ. 1017, 1020
(Tex., July 1, 1992). The G eathouse Court held that (so |long as
the i ssue has been specifically raised in the pleadings) the burden
of proof that the circunstances of a foreclosure sale were
comercially reasonable falls on the creditor.

In this case, we note that the bankruptcy court did not
explicitly address the burden of proof of commercial reasonabl eness
despite the matter's having been raised by Parke (though it seens
to place that burden nearer to Parke than to Bank of Austin). Such
an error of law would ordinarily require reversal. However, in
this case, we are satisfied that such error is harmess. Fed. R
Gv. P. 61

The bankruptcy court did nmake the factual finding that Parke's
| easehol d interest in 2401 R o Grande had no net val ue because the
| ease was worth what it cost in rent. W review the factual
findings of the bankruptcy court only for clear error. In re

Sutton, 904 F.2d 327, 329 (5th Cr. 1990). Valuation of property



is clearly such a factual determ nation. After review of the
evidence presented at trial, we cannot say that the bankruptcy
court was clearly erroneous in its finding that Parke's | easehold
interest in 2401 Rio Gande had no net value at the tine of
forecl osure. Indeed, the only evidence on the then value of the
| easehol d supports the bankruptcy court.

Because the asset disposed of by Bank of Austin had no net
val ue, Parke could not have suffered any damage from a sal e that
was not commercially reasonable. See Piney Point |Investnent Corp.
v. Photo Design, Inc., 691 S W2d 768, 770 (Tex. App.--Houston
1985, n.w. h.); FDICv. Blanton, 918 F.2d 524, 529 (5th Cr. 1990).
Thus, any error made by the bankruptcy court in weighing the
evi dence presented on the issue of commercial reasonabl eness with
regard to the sale of the |easehold rights was harnl ess.

Par ke al so contends that the bankruptcy court erred in finding
that Bank of Austin reasonably relied on his financial statenents
in approving several of the loans nade to him Because of the
conflicting testinony recounted supra, we have no difficulty
affirmng the bankruptcy court's finding that Bank of Austin
reasonably relied on the financial statenents and Parke's ora
affirmation in January 1989 that the June 1988 fi nanci al statenent
was still accurate in all material respects.

Ceorge Berry testified as to the i nportance of several of the
assets msstated on the financial statenent in assessing Parke's
ability to pay back the loans in the event that he incurred

financial difficulty. John Berry testified that he knew nothing



about Parke's financial difficulties in the latter half of 1988.
Furthernore, John Berry sent a letter to Parke after receiving the
June 1988 financial statenent requesting confirmation of the
accuracy of its contents. This letter could, as Parke points out,
be interpreted as evidence that John Berry knew Parke's financia
statenment could not be trusted. However, the letter can al so, and
just as |l ogically, support an inference that John Berry put a great
deal of reliance on the financial statenents in deciding whether to
conti nue fundi ng Parke's ventures.

There is support in the record for the bankruptcy court's
finding that Bank of Austin reasonably relied on Parke's financi al
st atenents. As stated supra, the factual findings of the
bankruptcy court are afforded the deference of clearly erroneous
review. Such deference is especially appropriate here where the
finding of reasonabl e reliance was dependent on making credibility
choi ces between nutually contradictory w tness testinony. The
bankruptcy court was well within its powers in choosing to believe
Ceorge and John Berry and disbelieve Parke on this issue. e
affirmthe bankruptcy court's finding of reasonable reliance.

Finally, Parke calls into question the cal culation used by the
bankruptcy court in setting the anount of Parke's nondi schargeabl e
debt to Bank of Austin. An officer of Bank of Austin provided
uncontradicted testinony at trial that the net anmount of the debt
owed by Parke to Bank of Austin after reduction for receipts from
col l ateral and other ampbunts was $162,824.89. Bank of Austin was

awar ded pre-judgnent interest onits award at 18%per annumand t he



cal cul ation of the anpbunt of interest that accrued between Cctober
21, 1989, and May 15, 1991 is set forth in Bank of Austin's brief
before this Court. W are satisfied that this calculation is
correct and that as of My 15, 1991, Parke owed Bank of Austin
i nterest of $45,769.41 on the debt. Therefore, the judgnent as of
t hat date was the sum of debt and interest, or $208, 594. 30.
Concl usi on

We find no reversible error in the bankruptcy court's order
denyi ng di schargeability of Parke's debt to Bank of Austin nor in
t he cal cul ation of the anmount of the debt and i nterest due thereon.

That order is therefore

AFFI RVED.



