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POLI TZ, Chief Judge:”’

Autry Lee Jones appeals his convictions for conspiracy to
possess and possession of cocaine base with intent to distribute,
and the concurrent |ife sentences i nposed. Although represented by

counsel at trial, Jones proceeds on appeal pro se and in forma

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



pauperis. Finding no error, we affirm

Backgr ound

On Novenber 6, 1990, Oficer Randall M| stead of the Austin,
Texas Police Departnent, in the course of undercover drug work,
attenpted to purchase cocaine from Denetra Madi son. M| stead net
Madi son at her room in the R o Mtel. Madi son told O ficer
M | stead that she had cone to Austin with a man she called "Archie"
to distribute cocaine and to operate a crack house. She further
stated that Archie, also a notel guest, supplied cocaine to
purchasers at the notel.

When M| stead tol d Madi son that he wi shed to purchase cocai ne,
Madi son went to Archie's room to nake the arrangenents. Duri ng
Madi son's absence MIstead talked with several other nen in her
hotel room who spoke of the availability of |arge anmounts of
cocaine. The nen identified as Archie's son a person who cane to
t he roomwhi | e Madi son was absent. When Madi son returned, she told
M| stead that, because of recent drug arrests at the R o Mtel,
Archie insisted on the transfer of the cocaine only at another
| ocation | ater that evening. Wen M| stead asked where he could
pur chase cocai ne i mredi ately, Madi son took himto a place in Austin
where, with Madi son's assistance, M| stead purchased cocai ne from
two men. Surveilling police pronptly arrested Madi son and the two
nen.

Cooperating with police, Mdison agreed to arrange for

M| stead's purchase of cocaine that evening from Archie. Mdison



made a tel ephone call in the presence of MIstead and Oficer Pau

Ford, permtting them to record the conversation. Madi son
subsequently identified a photograph of Jones's son as
"Archie, Jr.," and stated that Archie drove a white two-door

Chevrol et Cavalier.

Pol i ce watched Jones enter the hotel room Madi son identified
as Archie's roomand saw a white two-door Cavalier first outside of
Madi son's notel room and then near Jones's room Madi son had
advi sed that two persons recently arrested on cocaine trafficking
charges at the Rio Motel worked for Jones. The officers obtained
a warrant for the search of the Chevrolet autonobile and arrest
warrants for Jones and his son.

Later, at a bus station, police watched Jones exit the white
Chevrolet and return carrying a gray shoul der bag. Oficers in
unmar ked units foll owed Jones, thinking he would either go to the
Rio Mdtel or the crack house. When Jones went in a different
direction, the pursuing officers elected to arrest him Realizing
that he was being foll owed, Jones threw the gray shoul der bag out
of the car, and led the police on a high speed chase through the
streets of Austin. Police picked up the jettisoned container in
whi ch they found cocai ne and mari huana, and they arrested Jones.
I nvestigating officers found additional evi dence of drug
trafficking activity in Jones's roomat the Rio Motel. The grand
jury indicted Jones for conspiracy to possess and possession of
cocai ne base with intent to distribute and a trial jury found him

guilty of all charges. This appeal foll owed.



Anal ysi s

A. | ssues Raised for the First Tine in This Court

Jones raises many issues for the first tine in this court.?
Because Jones failed properly to bring these clains before the
trial court, we review the actions he conplains of only for plain
error.?

One of the claine Jones raises for the first tinme is

. He clains that police inproperly arrested himwthout a
warrant; that the prosecution failed adequately to authenticate the
cocai ne used as evidence against himat trial; and that Madison,
after trial, recanted her statenents to Oficer MIstead. He also
chal | enges the search and arrest warrants i ssued by the state court
on the ground that O ficer Ford, in the affidavits on which the
magi strate relied in issuing those warrants, nade affirmative
m srepresentations as to his possession of a sworn statenment from
hi s i nformant. Jones also clains for the first timein this court
that the district court inproperly: admtted into evidence for
their truth, statenents by Denetra Madi son to police prior to her
arrest and in a tape recorded tel ephone conversation wth Jones;
refused to subpoena Ella Wnley and Anthony Boldin; refused to
subpoena the |aboratory notes of the APD chem st analyzing the
substances confiscated; ordered the U S. Probation Ofice, rather
than the Admnistrative Ofice of the United States Courts, to
oversee paynent of his fine; permtted the jury to consider as
evi dence a prior conviction in which his habitual offender sentence
was predicated on earlier convictions invalid on sixth amendnment
and state |aw grounds; assessed a two-point increase in offense
| evel for obstruction of justice; and assigned himthree crim nal
hi story points at sentencing on the basis of a prior conviction
invalid because the court in that case never advised of his right
to appeal.

2 We defined plain error as "error which, when exam ned in
the context of the entire case, is so obvious and substantial that
failure to notice and correct it would affect the fairness,
integrity or public reputation of judicial proceedings.” United
States v. Breque, 964 F.2d 381, 388 (5th Cr. 1992), cert. filed,
61 U . S.L.W 3356 (U S. Cct. 26, 1992) (No. 92-738) (quoting United
States v. Lopez, 923 F. 2d 47, 50 (5th Cir.), cert. denied, u. S.

_, 111 s . 2032, 114 L. Ed. 2d 117 (1991)).




i neffective assistance of counsel. W generally do not entertain
such clains on direct appeal because of an insufficient record.?
So it is here. Jones asserts that one of his attorneys |ied about
his presence at a neeting for inspection of prosecution evidence,
and repeatedly alleges that his attorneys conspired with the
governnent against him In the record before us we cannot assess

the nerit of these clains and therefore decline to reach them

B. Violation of Fed. R Evid. 404(b)

Jones contends that the trial court inproperly permtted the
prosecution to introduce the records of his 1981 Texas conviction
for possession of a controll ed substance. Because the Texas court
sentenced Jones under that state's habitual offender statute, that
state record reflected earlier convictions for arned robbery and
burglary. The prosecution argued that the conviction record tended
to establish identity, know edge, commobn schene, opportunity and
the fact that Jones was on |ife probation at the tinme of the
al l eged acts. W have long held that the determ nation of
adm ssibility of other crines evidence requires a two-part
anal ysis, considering first whether the past crine evidence tends
to establish anything other than bad character, and then whet her
the wundue prejudicial effect of +the evidence substantially

outwei ghs its probative value.* The highly prejudicial nature of

3 United States v. H gdon, 832 F.2d 312 (5th Gr. 1987).

4 United States v. Beechum 582 F.2d 898 (5th G r. 1978)
(en banc), cert. denied, 440 U S. 920 (1979).
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this type of evidence requires the exercise of great care.
Nevert hel ess, where error wunder Fed. R Evid. 404(b), when
considered in relation to the entire proceedi ngs, had no apparent
substantial influence on the jury's verdict, we may consider that
error harm ess.?®

We doubt the relevance of the past crimnal conduct and
suspect that its prejudicial effect substantially outweighs its
probative value. But viewed agai nst the overwhel m ng evi dence of
guilt we nust perforce conclude that any error commtted in

allowing its adm ssion properly may be characterized as harn ess.

C. Application of Sentencing Quidelines

1. Inposition of Fine

Jones clainms that the district court erred in fining him
$25, 000 under U.S.S.G 8§ 5E1.2 for each of his convictions. He
argues that the trial court incorrectly found him able to pay a
fine as required by US S. G 8§ 5El1 2(a). In considering a
sentence, we accept trial court findings of fact unless clearly
erroneous, but review de novo the application of the guidelines.?

The presentence report supports the trial court's inplicit finding

5 See, e.g., United States v. WIllianms, 957 F.2d 1238, 1244
(5th Gr. 1992) (citation omtted).

6 18 U.S.C. 8 3742(e); United States v. Shell, 972 F.2d 548
(5th Gir. 1992).



that future earning potential may permt Jones to pay fines;’ we
thus will not disturb that finding. As future ability to pay wll
support inposition of fines under US. S .G § 5E1.2,8 the trial

court did not err by inposing fines.

2. Assessnent of Four-Point |Increase for Leadership Role

Relying on United States v. Barbontin,® Jones argues that the
trial court erroneously assessed a four-point increase in offense
|l evel for a leadership role in crimnal activity under U S . S.G 8§
3Bl1. 1(a) because it had no evidence expressly identifying five
participants in any of the crimnal transactions leading to his
convi cti ons. The upward offense |evel adjustnent permtted by

US S G 8§ 3Bl.1(a) applies where the defendant took a | eadership

role in "the transaction leading to the conviction. "2 I n
! At sentencing, district courts may consider reliable
evi dence, regardless of its admssibility at trial. See 18 U S.C.

8§ 3661, US. S G 8§ 6Al.3(a) (district <court my consider
information without regard to admssibility at trial as long as
information bears sufficient indicia of reliability). W have held
that presentence reports wusually fall wthin the category of
evi dence which the district court may consider. United States v.
Al faro, 919 F.2d 962, 966 (5th Cr. 1990).

8 See United States v. O Banion, 943 F.2d 1422, 1432 n.11
(5th CGr. 1991) (citations omtted). W note that the trial court
in this case inposed the mninmum fine on Jones for each of his
convictions. See U S.S.G 8 5E1.2(c)(3) (setting m ninmm $25, 000
fine where offense | evel exceeds 37).

o 907 F.2d 1494 (5th Gr. 1990).

10 United States v. Mr, 919 F.2d 940, 944 (5th G r. 1990).



Barbontin, we found that the trial court had failed to identify the
five transactional participants required by 8 3B1. 1(a); we provided
no precise definition of the term "transaction"” in this context.
Clarifying official comentary added to the GCuidelines after
Barbontin denotes the scope of the crimnal transaction for the
purposes of 8§ 3B1.1,' indicating that it nay go beyond the narrow
confines of the crinme charged to include "the contours of the
under | yi ng schene. "2

In determning the propriety of an upward adjustnent under
US S G 8§83Bl.1, we are directed to consider "rel evant conduct" as
defined in US. S.G § 1Bl1.3.*® \Wen considering convictions for
conspiracy to possess and possessi on of cocaine base wwth intent to
distribute, 8 1B1.3(a)(2) directs our attention to all such acts or
om ssions "that were part of the sane course of conduct or common

schene or plan as the offense of conviction." Evidence adduced

1 See United States v. Rodriguez, 925 F.2d 107 (5th Cir.
1991) (guidelines provide framework for determning scope of
transaction); Mr, 919 F.2d at 945.

12 Mr, 919 F.2d at 945.

13 See U.S.S.G Ch. 3, Pt. B, intro. comentary ("The
determ nation of the defendant's role in the offense is to be nmade
on the basis of all conduct within the scope of 8§ 1Bl.3 (Rel evant
Conduct) . . . and not solely on the basis of elenents and acts
cited in the count of conviction.").

14 US. S.G 8§ 1B1.3(a)(2). The gui delines covering
convictions for conspiracy to possess and possession of cocaine
base with intent to distribute fall within the anbit of US. S.G 8§
3D1.2(d), and hence fall within the broad definition of "rel evant
conduct™ provided by 8§ 1Bl.3(a)(2). See U S.S.G § 3D1. 2(d)
(including § 2D1.1); U S S.G § 3D1.2(d) comment 6 (guidelines
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at trial together with the presentence report supports the
conclusion that Jones enployed five people in a drug trafficking
operation. The record reflects that the schene underlying both the
possessi on and conspiracy convictions includes the operation which
Jones supervised.® W conclude that the trial court properly

assessed the four-point upward adj ustnent.

3. Assessnent of Crinmnal Hi story Points

Jones argues that the district court inproperly added three
crimnal history points for a 1969 arnmed robbery conviction,
contending that it was too old to count. This argunent
m spercei ves the Sentenci ng Gui del i nes whi ch unanbi guously require
scoring of any sentence of inprisonnent i nposed within or extending
into the fifteen years preceding conmm ssion of the offense of
convi ction. 16 The State of Louisiana released Jones from
confinement for the 1969 conviction in 1979 -- well wthin the
15-year period. This argunent is frivol ous.

Jones also clains that the district court inproperly assessed

three crimnal history points for the Texas conviction because the

covering conspiracy to commt offenses covered by enunerated
gui delines also included in subsection).

15 See Mr, 919 F. 2d at 946 (defendant convicted of cocaine
possession with intent to distribute properly subjected to four-
point increase of 8 3Bl1.1 for |eadership role in related drug
trafficking ring, although unassisted in specific offense conduct
for which convicted).

16 US.S.G §4AL.2(e)(1).



habi t ual of fender sentence inposed therein was predicated upon an
earlier conviction in which he was denied counsel at a parole
revocation hearing. The assignnment of three crimnal history
points for the Texas conviction changed Jones's crimnal history
range fromlll to IV, but had no effect on his guideline sentencing
range of 360 nonths to life.! Assum ng per arguendo that a |ack
of counsel at a parole revocation hearing is relevant, if we find
that assignnent of three crimnal history points to the Texas
conviction "did not affect the district court's selection of the
sentence inposed,”" we may find any error harm ess and need not
remand for resentencing.®

The sentencing court considered, as it was entitled to do,
Jones's prior crimnal record and the seriousness of the offense in
I Nnposi ng sent ence. If there was error in adding the crimna

hi story points, which we doubt, such patently was harnl ess.?®

4. \Weight of the Cocai ne Base

Jones urges that the trial court erred by refusing to permt

17 See U S.S.G Ch. 5 Pt. A Sentencing Table (providing
sentenci ng range of 360 nonths to l[ife for offense of level 42 in
crimnal history ranges IIl and IV).

18 See United States v. Johnson, 961 F.2d 1188, 1189 n.1
(5th Gr. 1992) (citing United States v. Wllianms, 112 S. C. 1112
(1992)).

19 See 18 U.S.C. 8§ 3661 (sentencing court nmay consider any
information concerning background, character and conduct of
convi cted person in inposing sentence).
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himto weigh the confiscated cocai ne at sentencing. He did not
request an opportunity to weigh the contraband at trial, did not
cross exam ne the police chem st at trial about weight, and never
claimed that the presentence report contained an i ncorrect weight.
Rat her, he suggests that the weight noted in the presentence report
differs fromthe weight attested to at trial. He errs. Both tria
testinony and the presentence report reflect that police arrested
Jones i n possession of 676.24 grans of cocai ne base. This argunent

also is nmeritless.

D. Di scovery of ©Madi son St at enment

Jones argues that the governnment's failure to disclose to him
a witten statenent made to Austin officers by Denetra Madison
violated the Jencks Act?® and Fed. RCrimP. 16, and that this
violation requires reversal of his conviction. W disagree. Under
our precedents, the governnent does not "possess" statenents in the
excl usive custody of state or local authorities for Jencks Act
pur poses, 2t or for the purposes of Fed. R CrimP. 16.22 Although the
Austin police report referred to a witten statenent by Mdison,
and the parties discussed the applicability of the Jencks Act to

such a statenent at trial, the governnent's assertion at sentencing

20 18 U.S.C. § 3500.

21 See United States v. Escobar, 674 F.2d 469 (5th Cir.
1982) .

22 See Thor v. United States, 574 F.2d 215 (5th Cr. 1978).
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that it never possessed such a statenent by Denetra Madi son and did
not know whet her one actual |y exi sted goes unrefuted. W need not
deci de whet her such statenents fall within the anbit of either the

Jencks Act or Rule 16.

2. Mdtion for Subpoena

Jones further clainms that the trial court erroneously denied
his notion, presumably under Fed. R Cim P. 17(b), to subpoena
Denetra Madi son to the hearing on pretrial notions. Under Fed. R
Cim P. 17(b), the court may, on the notion of an indigent
def endant, subpoena at gover nnent expense Wt nesses necessary to an
adequat e def ense. The district court may refuse to subpoena a
W tness who would present only cunmulative or irrelevant testi-
nony. 2 Trial courts enjoy broad discretion under Rule 17(b). %

In this case, the trial court found that Jones had not nade
the showi ng established by Franks v. Delaware®® to warrant an
evidentiary hearing on his challenge to the search warrant
affidavits. The trial court found that Denetra Madi son's testi nony
coul d have no rel evance at the suppression hearing and deni ed the

nmotion. The notion for subpoena set forth no information as to the

23 See United States v. Bowman, 636 F.2d 1003 (5th Cir.
1981) .

24 See, e.q., United States v. Sanples, 897 F.2d 193 (5th
Gir. 1990).

25 438 U.S. 154 (1978).



rel evancy of Madi son's testinony; we cannot conclude that the tri al

court abused its discretion in its ruling.

E. Pr obabl e Cause to | ssue Search Warrants

Jones clains that the affidavit by Oficer Ford did not
provi de the probable cause needed to support search and arrest
warrants because it indicated neither the reliability of his
i nformant nor independent police corroboration of the information
she supplied. Inlllinois v. Gates, ?® the Suprene Court held that,
i n answering the probabl e cause question, magistrates should | ook
tothe totality of the circunstances, nmaking "a practical, comon-
sense deci sion whether, given all the circunstances set forth in
the affidavit before him. . . there is a fair probability that
contraband or evidence of a crinme will be found in a particular
pl ace."?” Al though know edge and veracity of informants providing
hearsay information remain i nportant factors under the Gates test,
a strong showing as to one of the indicia of reliability my
conpensate for weakness as to another. |ndependent corroboration
by police, even as to innocent facts, may provide a basis for
crediting the otherwise insufficient hearsay statenents of an

informant.?® | n our review, we seek only to ensure that the i ssuing

26 462 U.S. 213 (1983).
27 |d. at 238.

28 See, e.qg., id. at 244-46 & n.13; United States v.
Jackson, 818 F.2d 345 (5th GCr. 1987).
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magi strate had a substantial basis for the probable cause
conclusion.?® W independently review, however, district court
conclusions as to affidavit sufficiency.?

In this case, Oficer Ford's affidavits relied in |arge part
on statenents nmade to hi mby Denetra Madi son i nmedi ately foll ow ng
her arrest. As Jones correctly contends, the incentive of a
recently arrested person to nmake fal se statenents so as to curry
favor wth authorities seriously inpairs the reliability of such
i nf or mant s. The two affidavits in this case, however, reflect
i ndependent police work corroborating Mdison's statenents to
Oficer Ford on several points,3 thus tending to support her
reliability. Further, both affidavits strongly denonstrate the

basis for Madi son's knowl edge. Her statenents provide nany details

29 See Gates, 462 U.S. at 238-39; Jackson, 818 F.2d at 348.
30 See, e.qg., Jackson, 818 F.2d at 348.

81 In both affidavits, Officer Ford reported Madi son's
statenents that: (1) police had arrested two people at the R0
Motel, naned "Ella" and "Big Man" who distributed cocaine for
"Archie"; (2) that she and "Archie" had cone to Austin together in
a white 2-door Chevrolet Cavalier; and (3) that she and Archi e had
rented roons 111 and 211 of the Rio Mdtel, respectively. Police
records, presented in both affidavits, docunented the arrests on
cocai ne charges of Anthony Boldin (who identified hinself to
undercover officers as "Big Man") and Ell a Wnl ey the previ ous week
at the R o Mdtel. Further, the first affidavit reported that
police had observed a white Chevrolet Cavalier in front of
Madi son's room the second affidavit reported observation of the
sane car in front of room 211. In the second affidavit only,
O ficer Ford reported Madi son's statenent that Archie had arranged
to distribute cocaine out of a house on Chicon Street, and that
Ella Wnley had established utility service there. Pol i ce
i nvestigation, reported in the second affidavit, revealed that Ella
Wnley had, in fact, established utility service at 1181 Chi con.
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about Jones's drug operation. She made many of her statenents to
O ficer Ford on the basis of personal know edge.?® Her status as
a participant in Jones's drug operation |ends credence to her
cl ai mred know edge. The instant affidavits sufficiently support

i ssuance of the warrants.

F. Suf ficiency of Evidence to Support Conspiracy Conviction

Jones argues that the governnent presented no evi dence proving
that he entered into the agreenent required in support of a
conspiracy conviction. As we have repeatedly noted, however, the
governnent need not, in a drug conspiracy case, prove by direct
evidence that the defendant entered into a crimnal agreenent.
Rather, the jury may infer existence of the requisite agreenent
from concert of action anbng the defendant and others.2* 1In the
i nstant case, the governnent presented evidence that Jones and
Denetra Madi son brought a | arge anobunt of cocaine from Houston to
Austin, intending to establish a <crack house distribution
operation. The evidence further establishes that Madi son attenpted
to arrange cocai ne sales on M| stead's behalf. This evidence anply
denonstrates the concert of action necessary to infer the existence

of a crimnal agreenent. Jones's challenge to sufficiency of the

32 See United States v. Phillips, 727 F.2d 392, 399 (5th
Cir. 1984) (fact that informant's statenents recounted in warrant
affidavit were detail ed statenents and based on personal know edge
strongly denonstrates informant's basis for know edge).

33 See, e.qg., United States v. Gonzal ez- Rodri guez, 966 F.2d
918 (5th Gr. 1992) (citation omtted).
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evidence is without nerit.
We find no nerit in any of the several other assignnents of
error raised by Jones. 3

The convictions and sentences are AFFI RVED

34 Jones's extensive litany of assignments of error
chall enges the referral of his case for federal prosecution as
vi ol ati ve of the due process and equal protection clauses; that the
trial court erroneously refused to subpoena Austin police radio
transm ssion recordings fromthe tinme of his arrest as evidence
that he was arrested without a warrant; anbiguity in the definition
of cocaine base in 21 U S.C. 8§ 841; that the district court |acked
jurisdiction over this prosecution; that the governnent nmade
m sl eading statenents to the tribunal anounting to prosecutoria
m sconduct; that the prosecution failed to produce in advance of
trial the recording of the tel ephone conversation between hinsel f
and Denetra Madison; and that the trial court erroneously ruled
unwitten, unsigned hearsay statenents adm ssible.
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