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Appeals fromthe United States District Court for the
Western District of Texas
(W 90- CA- 297)

( January 28, 1993 )
Before PCOLI TZ, Chief Judge, JOHNSQON, and JOLLY, Circuit Judges.
E. GRADY JOLLY, Circuit Judge:”

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Spartan Copper, Inc. appeal s the grant of summary judgnents in
favor of NCNB Texas National Bank, as the successor of a failed
bank, on Spartan Copper's clainms of usury, breach of contract, and
violations of the Bank Tying Act against NCNB, and on NCNB' s
count ercl ai m agai nst Spartan Copper for paynent on a collaterally
assigned note. In this appeal, Spartan Copper seeks to avoid an
i ndebtedness to the fornmer First RepublicBank Hillsboro, and
further asserts affirmative clains based on the all eged conti ngent

nature of its debt to the bank. NCNB rai ses the D Cench, Duhne

doctrine, contending that even if a docunent exists that provides
for the contingency of the debt, it was not a record of the failed
bank at the tinme it went into FDI C receivership. Finding that no
issues of material fact sufficient to defeat NCNB' s sunmary
j udgnent notions exist, we affirm
I
In the md-1980"'s Spartan Copper Products, Inc. (SCPlI), which
is not a party to the instant action, owned three facilities that
manuf actured smal | di aneter copper tubing. These three facilities
secured an indebtedness to First RepublicBank H Ilsboro. In July
1986, SCPI could no longer neet its debts and filed for
reorgani zati on under Chapter 11 of the Bankruptcy Code. Wiile in
bankruptcy, SCPlI entered into negotiations to sell sonme of its
manufacturing facilities, contenplating that such a sale would

satisfy its debt to First RepublicBank Hillsboro. Sharehol ders of



SCPI forned Spartan Copper, Inc. (Spartan Copper), the plaintiff-
appellant in this action, to facilitate these sale transactions.

I n August 1987, Spartan Copper purchased two of SCPI's copper
tubi ng manufacturing facilities in a transaction approved by the
Bankruptcy Court. As part of the transaction, Spartan Copper
signed two prom ssory notes. One note, in the anount of $453, 180,
was subsequently paid by Spartan Copper on February 28, 1990, and
cancel | ed. This "first note" was apparently the prinmary note
representing the anmount of the purchase noney |oan for tw of the
pl ants. The "second note" is the sticking place of this case. 1In
the anount of $455,000, it was--according to Spartan Copper--
contingent upon the default of the first note, but even if the
first note was paid in full, Spartan Copper's liability continued,
further contingent upon the default or prepaynent (resulting inthe
| oss of interest to the bank) of a third note, which was executed
by Copper Technology, Inc. in order to purchase the third SCP
manuf acturing facility. This alleged contingent nature of the
"second" note was based upon a letter agreenent between Spartan
Copper and SCPI. The two notes from Spartan Copper to SCPI were
assigned to First RepublicBank Hi Il sboro.

First RepublicBank Hillsboro was declared insolvent in July
1988 and the FDI C was appointed its receiver. The FDI C as receiver
|ater transferred the assets of the former First RepublicBank
Hillsboro to the defendant-appellee NCNB Texas National Bank

( NCNB) . Among the transferred assets were the two notes from



Spartan Copper. NCNB demanded that Spartan Copper pay the $455, 000
due wunder the second note, which bears no evidence of any
contingency on its face and has a due date of Septenber 1, 1990.
On August 31, 1990, Spartan Copper brought this action in
Texas state court against NCNB for breach of contract, usury, and
violations of the Bank Tying Act.! NCNB filed its answer and
renoved the action to federal district court. NCNB asserts that
the letter agreenent that all egedly evidences the contingent nature
of the note was not in First RepublicBank Hi|lsboro's files at the
time the bank went into receivership. On Decenber 21, 1990, NCNB

filed a notion for summary judgnent, asserting that the D Gench

Duhne doctrine and its statutory counterpart, 12 U S.C. § 1823(e),
barred Spartan Copper's clains. Three weeks l|ater, NCNB
counterclained for a declaratory judgnent that Spartan Copper was
i abl e under the "contingent"” note and, in addition, filed a notion
for summary judgnment on the counterclaim On February 1, 1991, the
district court granted NCNB's notions for sunmmary judgnent,

concluding that both the D QGench, Duhne doctrine and 12 U S. C. 8§

1823(e) barred Spartan Copper from presenting its clainms against

NCNB.

1As the premise of its affirmative clainms agai nst the bank
Spartan Copper alleges that a nodification of the terns of the
Copper Technol ogy, Inc. note allow ng Copper Technol ogy, Inc. to
make reduced nonthly paynents to NCNB on its loan altered a
material termof the agreenent concerning the sale of the SCP
assets and thus triggered Spartan Copper's obligation to pay the
"contingent" note.



On February 27, 1991, Spartan Copper filed a notion for
reconsi deration, arguing that it had not been given an opportunity
to conduct adequate discovery. The district court vacated its
February 1 order and reopened discovery with the condition that
"[d]iscovery should be limted to matters whi ch woul d overcone the

bar of D QGench, Duhne." On May 6, 1991, and again on May 24, NCNB

filed notions for protective order, arguing that discovery should
be limted to docunents dated before the receivership of First
Republ i cBank Hillsboro. The district court granted the notions,
and follow ng the additional discovery period, it reinstated its
prior summary judgnents in favor of NCNB. Spartan Copper appeals
the grant of the summary judgnents in favor of NCNB on its clains
against NCNB as well as on NCNB's counterclaim on the note.
Additionally, it argues that the district court erred 1in
restricting its discovery to matters that would defeat the

application of the D OGCench, Duhne doctrine--in particular to

docunent s dat ed and events occurring before the receivership of the
fail ed bank.
I
Summary judgnent is proper if the pleadings, depositions,
adm ssions, and other summary judgnent evidence denonstrate that
there is no genuine issue of material fact and that the noving
party is entitled to judgnent as a matter of law. Fed. R Cv. P.

56; Celotex Corp. v. Catrett, 477 U S. 317, 322, 106 S.Ct. 2548,

2552 (1986); Brown v. Southwestern Bell Tel. Co., 901 F.2d 1250




(5th CGr. 1990). Inreviewng the trial court's ruling on sumary
judgnent, this court applies the sane standard as did the tria
court, viewing the facts in the light nost favorable to the

nonnmovi ng party. Federal Deposit Ins. Corp. v. Hamlton, 939 F. 2d

1225, 1228 (5th Cr. 1991). W decide questions of |aw de novo.
VWAl ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th Cr. 1988).

Furthernore, "[i]n reviewing a district court's grant of sunmary
judgnent, an appellate court may affirm even though the district
court relied on the wong reason in reaching its result.” Davis v.

Li berty Miutual Ins. Co., 525 F.2d 1204, 1207 (5th CGr. 1976)

(citations omtted).
On appeal of a discovery ruling by the district court, this
court can reverse only where the discovery ruling is arbitrary or

clearly unreasonable. Walen v. Carter, 954 F.2d 1087, 1098 (5th

CGr. 1992).
11
The district court found that NCNB was entitled to sunmary
j udgnent on Spartan Copper's clains of usury, breach of contract,
and federal Bank Tying Act violations because each of Spartan
Copper's al l eged causes of action "is grounded upon the existence
of an alleged agreenent that fails to satisfy the express

requi renents of the D Gench, Duhne doctrine, and thus, is barred as

a matter of law. "2 W agree.

2The district court also discussed 12 U.S.C. § 1823(e),
whi ch represents the codification of the comon | aw doctri ne of



The D Cench, Duhne doctrine is a federal conmmon | aw rul e of

estoppel that precludes a borrower from asserting clains and
defenses against the FDIC and its transferees "based upon secret
unrecorded side agreenents the borrower entered into with the

failed institution." ED Cv. Ernst & Younqg, 967 F.2d 166, 169 (5th

Cr. 1992) (citing Canpbell Leasing, Inc. v. FDIC 901 F.2d 1244,

1248 (5th Gr. 1990)); see also D Cench, Duhnme & Co. v. FDIC, 315

US 447, 62 S.C. 676 (1942). The doctrine thus "favors the
interests of depositors and creditors of a failed bank, who cannot
protect thenselves from secret agreenents, over the interests of

borrowers, who can."” Bell & Mirphy and Associates v. InterFirst

Bank Gateway, N. A., 894 F.2d 750, 754 (5th Gr. 1990).

The instant case presents the classic fact pattern to which

the D Gench, Duhne doctrine applies. Spartan Copper executed a

note that it clains is "contingent" upon certain occurrences; this
contingency gives rise to its clains of usury, breach of contract,
and Bank Tying Act violations as well as to its defenses to NCNB' s

counterclaim for paynent on the note.® The face of the note

D Cench, Duhne. Because we decide this case solely on the basis
of the D Cench, Duhne doctrine, we express no opinion as to

whet her § 1823(e), which prior to 1989 did not protect receivers
or their transferees, would apply to the actions in the instant
case. It is settled lawin this circuit that 8 1823(e) neither
di spl aces nor preenpts the D GCench, Duhne doctrine. FEDI C v.

Mcd anahan, 795 F.2d 512, 514 n.1, 516 (5th G r. 1986).

3Spartan Copper alleges that the "contingent" note was a
condition to and a necessary part of the financing evidenced by
the first note. It argues that because First RepublicBank
Hi || sboro required that the "contingent" note be tied as a



however, does not evidence the all eged contingency; the contingency
is based upon a letter agreenent between Spartan Copper and SCPI
that, unfortunately for Spartan Copper, was not in the records of
First RepublicBank Hllsboro at the tinme it went into

recei vership.* Consequently, as transferee of the rights of the

condition to making the purchase noney loan (the first note, for
t he amount of $453,180) and to the prepaynent or default of the
Copper Technol ogy note, the effect of the tying arrangenent was
to force Spartan Copper to assune part of the debt of Copper
Technol ogy, Inc. Thus, Spartan Copper asserts, the "contingent"
note is conpensation that it paid for the purchase noney | oan and
consequently constitutes interest thereon; this alleged interest
exceeds the anobunt permtted by law and is therefore usurious.

Addi tional ly, Spartan Copper argues that NCNB vi ol ated the
Bank Tying Act by demandi ng paynent of the contingent note when
it knew that the note illegally required Spartan Copper to pay
the debt of a third party. Finally, Spartan Copper supports its
breach of contract claimby asserting that NCNB has demanded
paynment on the note despite the fact that Copper Technol ogy has
neither prepaid nor defaulted on its obligation; such demand is
allegedly in breach of the letter agreenent executed by Spartan
Copper and NCNB's assignor, First RepublicBank Hillsboro. Thus,
all three of Spartan Copper's clains are based upon the
“contingent" nature of the $455, 000 note, which is not evidenced
on the face of the note but instead is found, if found anywhere,
in a letter agreenent between Spartan Copper and First
Republ i cBank Hi | | sboro, which was not in the failed bank's files
at the tine it went into receivership.

4Spartan Copper attenpts to raise a fact question on this
i ssue, arguing that the evidence shows that the letter agreenent
was a record of the failed bank. The evidence cited by Spartan
Copper, however, is nothing nore than specul ation, and
specul ation is insufficient to raise a fact issue. See Schultz
v. Metropolitan Life Ins. Co., 872 F.2d 676, 679 (5th Cr. 1989);
see also N chols Const. Corp. v. Cessna Aircraft Co., 808 F. 2d
340, 346-7 (5th Cr. 1985).

Spartan Copper contends that NCNB has admtted that the
| etter agreenent was a record of First RepublicBank Hill sboro at
the time that it went into receivership. This argunent is
meritless. 1In its request for adm ssions, Spartan Copper asked
NCNB whet her the copy of the letter agreenent attached to the
original petition was true and correct copy. NCNB responded




recei ver, NCNB cannot be held |iable for affirmative clains arising

out of the letter agreenent. See Porras v. Petroplex Sav. Ass'n.,

903 F.2d 379, 381 (5th Cr. 1990); Bell & Murphy, 894 F.2d at 753-

54; see also Kilpatrick v. R ddle, 907 F.2d 1523, 1528 (5th Cr.

1990) ("Wt al so observe at the outset that if the D Gench, Duhne

doctrine protects the FDIC, it also protects NCNB, because "we

recently extended D QGench, Duhnme' to "assignees of the FDIC '")

Cting EDC v. Laquarta, 939 F.2d 1231 (5th CGr. 1991),

Spartan Copper argues that the D OGench, Duhne doctrine 1is
i napplicable in this case because the letter agreenent between

Spartan Copper and SCPI was an "integral part" of the |[|oan

that parts of the agreenent differed fromthe "handwitten
portions of the docunent in Defendant's possession.” This
response cannot be read as an adm ssion that the |etter agreenent
was a record of First RepublicBank Hllsboro at the tine it went
into receivership. NCNB could have received a copy of the letter
agreenent froma source other than the records of First
Republ i cBank Hi | | sboro, and indeed that is what NCNB cl ai ns.
Spartan Copper al so argues that the deposition testinony of
St ephen Dunas, a forner president of First RepublicBank
Hi || sboro, establishes that the letter agreenent was a record of
the bank at the tinme it went into receivership. Significantly,
however, Dumas did not state that the letter agreenent was a
record of his bank. He testified that the |letter agreenent was
not "secret" and that he knew it created the contingency in the
underlying note. Record, Vol. IV, p. 947. This testinony is
irrelevant to the issue at hand. The D GCench, Duhne doctrine is
unconcerned with whether the unrecorded agreenent is a secret to
the failed bank and its representative; instead, the issue is
whet her the unrecorded agreenent is a secret to the receiver and
its transferees. |In sum Spartan Copper has failed to present
sufficient evidence to create an issue of material fact as to
whet her the letter agreenent was in the bank's files at the tine
it went into receivership. No genuine issue of material fact
exists unless there is sufficient evidence favoring the nonnoving
party for a factfinder to find for that party. Phillips Gl Co.
V. OKC Corp., 812 F.2d 265, 272 (5th Gr. 1987).




transaction. |In Laguarta, the FDIC, as receiver of an insolvent
bank, sought to enforce a note agai nst borrower Laguarta, who in
turn argued as an affirmati ve defense that the insolvent bank

had failed to neet the funding obligations in the original |oan
agreenent. The FDI C responded that the funding obligations were
collateral to the note. This court rejected that argunent,
concl udi ng that the funding obligations "were integral to the | oan

transaction, and the Receiver does not contend they were absent

fromthe loan file or otherw se concealed.” 1d. at 1239. Laquarta
is obviously distinguishable from the instant case. Wile a

bank's prom se to provide the requisite funds is undoubtedly the

sine gua non of nobst |oan transactions, the conpletely separate

agreenent in this case, which is not even referenced on the face of
the | oan docunent, cannot be considered "integral" to the | oan
transaction in the sense referenced in Laguarta. Mor eover, and
crucially, the evidence here does not support that the letter
agreenent was part of the loan file, wunlike Laguarta. The
circunstances in the instant case involve a transaction that is a
"secret" to the successor bank and against which NCNB could not

have defended itself. To refuse to apply D Cench, Duhne in this

case woul d preclude the doctrine fromserving one of its essenti al

functions--protecting receivers and their transferees fromclains

and defenses based upon secret side agreenents. See Canpbel

Leasing, Inc. v. FDIC 901 F.2d 1244, 1248 (5th Gr. 1990).

-10-



Spartan Copper additionally argues that the D Gench, Duhne

doctrine is inapplicable in this case because it is an innocent
borrower and it did not intend to deceive NCNB. W have often held
that the intent of the borrower is irrelevant in determning

whet her the D OCench, Duhne doctrine applies. See FDICv. Ham |t on,

939 F.2d 1225, 1228 (5th Cr. 1991) ("It is not relevant that the
borrower did not intend to deceive banking authorities...."); Bowen
v. FDIC, 915 F.2d 1013, 1017 (5th G r. 1990); Beighley v. FDIC, 868

F.2d 776, 784 (5th Cr. 1989).

Thus, we hold that this case presents the classic situationin
whi ch the doctrine protects a receiver and its transferees. The

D Cench, Duhne doctrine thus bars Spartan Copper's claimthat NCNB

is liable for the breach of contract, usury and Bank Tying Act
viol ation clai ns.

Spartan Copper also appeals the district court's grant of
NCNB's notion for sunmary judgnent on its counterclaim for a
decl aratory judgnent that Spartan Copper is not |iable to NCNB for
t he paynent of the second note. W simlarly find no error inthis
portion of the judgnent. As the district court succinctly noted in
its order granting NCNB's notions for summary judgnent, "[t]he
summary judgnent evidence establishes that NCNB i s the sol e owner
of the note; the note is a valid obligation of Spartan; the note is
in default; and Spartan is liable to NCNB for the princi pal anount
due plus attorney's fees." Finally, Spartan Copper contests the

district court's discovery ruling by arguing that the district

-11-



court abused its discretion by refusing to permt Spartan Copper to
conduct discovery into files dated after the receivership of First
Republ i cBank Hi |l |l sboro. The relevant point in tinme for a docunent

to be a record of the failed bank for D Gench, Duhne purposes

however, is the tine of receivershinp. If a docunment is not a
record of the failed bank at that tine, it cannot preclude the

application of the D Cench, Duhne doctrine. Accordi ngly, any

request for docunents dated after the date of receivership would

anount to nothing nore than a fishing expedition. See FSLIC v.
Cribbs, 918 F.2d 557, 560 (5th Gr. 1990) ("To have
permtted...discovery absent any indications that [the party] would
have been able to assert a vi abl e def ense based on the docunents he
sought woul d have added needl ess costs and del ay, while serving no
val id purpose."). The district court did not clearly err in
limting Spartan Copper's discovery in this case.
|V

In sum we hold that the D Gench, Duhne doctrine applies in

this case and is, in fact, determnative of its outconme. NCNB was
entitled to summary judgnent on Spartan Copper's clains of usury,
breach of contract, and federal Bank Tying Act violations because
each of these cl ai ns depends upon a | etter agreenent that the court

is precluded from considering under the dictates of the D QGench

Duhne doctrine. NCNB was further entitled to sunmary judgnment on
its counterclai m because the evidence before the district court

established that the note, which is a valid obligation of Spartan

-12-



Copper, is in default and NCNB, as sole owner of the note, is
entitled to the principal anmount due plus attorney's fees.
Finally, the district court did not clearly err by limting Spartan
Copper's discovery to files dated before the receivership of First

Republ i cBank Hi | | sboro, as the relevant point in tinme for D Gench

Duhne purposes is the date of FD C receivership. Therefore,
because we find no error, the judgnent of the district court is

AFFI RMED
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