UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 91-8415
Summary Cal endar

JEANNETTE JENKI NS,
Pl ai ntiff-Appellant,
VERSUS
JAMES A. LYNAUGH, Director, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(W91 CA 73)

Decenber 23, 1992

Before KING DAVIS and WENER, G rcuit Judges.

DAVIS, Circuit Judge.!?

Jenki ns appeals the 8§ 1910(d) dism ssal of her § 1983 suit

agai nst prison officials. W affirmin part and vacate and

remand in part.

Jeannette Jenkins, a state prisoner incarcerated at the

Mountain View Unit of the Texas Departnent of Crimnal Justice,

filed this pro se civil rights action against Janes A Lynaugh,

1

Local Rule 47.5 provides: "The publication of opinions

t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Director of TDCJ, Catherine M Craig, warden, and Patrick
Anderson and Charlotte Wal ker, correctional officers at the Unit,
al I eging an excessive use of force by Anderson and Wl ker.
R 23-31. She clainmed that when she refused to obey an order to
rel ease another inmate's arm Anderson threw her to the floor and
began choking and hitting her in an unprovoked, malicious, and
unnecessary use of force. She alleged that WAl ker assisted
Anderson by sitting on her |legs while Anderson was sitting on her
chest. She clained that Lynaugh and Craig should be held
responsi ble for these actions based on respondeat superior
because of their know edge and acqui escence as they knew or
shoul d have known of their subordinates' illegal conduct. She
further alleged that Lynaugh and Craig showed deli berate
indifference and tacitly authorized the offensive acts. Jenkins
al so made al |l egations of inadequate supervision, training,
control and discipline. She also nade clains related to
subsequent di sciplinary proceedi ngs brought agai nst her and a
failure to photograph her injuries.

After a Spears hearing (Spears v. MCotter, 766 F.2d 179
(5th Gr. 1985)), the district court dism ssed the suit as
frivolous pursuant to 28 U. S.C. § 1915(d). The court found that
Jenki ns' excessive force claimfailed because she had failed to
show that her injuries were significant. The court dism ssed her
cl ai ns agai nst Lynaugh and Crai g because she failed to state with
particularity any facts showi ng that they were personally

involved in the alleged violations or had affirnmed or actively



adopt ed policies which were wongful or illegal. The court also
di sm ssed her clains related to her disciplinary proceedi ngs and
the failure to take photographs. Jenkins does not appeal those
I ssues.

1.

A

Jenkins argues first that she has stated a case of excessive
use of force. She contends that the use of force was objectively
unreasonabl e, clearly excessive to the need, and constituted an
unnecessary and wanton infliction of pain.

A 8 1915(d) dism ssal is reviewed for abuse of discretion.
Denton v. Hernandez, __ US| 112 S . 1728, 1734, 118
L. Ed. 2d 340 (1992). A district court may dismss an in forma
pauperis conplaint if it is frivolous, that is, if it lacks an
arguabl e basis either in lawor in fact. 1d.

Subsequent to the district court's dismssal of Jenkins
suit, the Suprene Court held that a prisoner may suffer a
violation of the Ei ghth Arendnent when prison guards use
unnecessary force even though his injuries are not "significant."
Hudson v. MM Ilian, __ US. _ , 112 S.Ct. 995, 1000, 117
L. Ed. 2d 156 (1992).

Hudson hol ds that "[w] hen prison officials maliciously and
sadistically use force to cause harm" the Ei ghth Arendnent is
vi ol ated, whether or not significant injury is evident. 112

S.C. at 1000. "[Dle mnims uses of physical force," however,

are not proscribed. 1d. Thus, the district court's finding that



Jenkins did not sustain a significant injury does not end the
Ei ght h Arendnent i nquiry.

To determ ne whether the use of force was wanton and
unnecessary, a court should evaluate: (1) the extent of the
injury; (2) the need for the application of force; (3) the
rel ati onshi p between that need and the anount of force used; (4)
whet her a threat was reasonably perceived by responsible
officials; and (5) any efforts nmade to tenper the severity of a
forceful response." Hudson, 112 S.Ct. at 999. See al so Shabazz
v. Lynaugh, 974 F.2d 597, 598 (5th Cr. 1992).

We vacate the district court's ruling for reconsideration in
Iight of Hudson insofar as it dism sses Jenkins's excessive force
cl ai m agai nst Anderson and Wl ker. Shabazz, 974 F.2d at 598.

B

Jenki ns argues next that the district court erroneously held
t hat respondeat superior principles do not apply to Craig, the
war den. She argues that Craig had a responsibility to supervise
her subordinate officers and to investigate uses of force at
Mountain View Unit. She contends that Craig failed in this
responsibility, since she participated in the Internal Affairs
i nvestigation and the taking of statenents but did not discipline
the officer. She alleges that Anderson has been involved in
several incidents of excessive use of force at this Unit but has
only been disciplined a fewtines. She argues that there is a
causal connection between Craig's actions and the constitutional

violation. Jenkins admts that she produced no evi dence of



Lynaugh' s invol venent and states that she desires to delete
Lynaugh as a def endant.

Under 8§ 1983, supervisory officials are not |liable for the
actions of subordinates on any theory of vicarious liability. A
supervisor may be held liable if either 1) the supervisor is
personally involved in the constitutional deprivation, or 2)
there is a sufficient causal connection between the supervisor's
wrongful conduct and the constitutional violation. Even w thout
personal involvenent, a supervisor may be liable if he inplenents
a policy so deficient that the policy itself is a repudiation of
constitutional rights and is the noving force of the
constitutional violation. Thonpkins v. Belt, 828 F.2d 298, 303-
04 (5th Gir. 1987).

Al | egations of negligent failure to supervise do not state a
cl ai munder 8 1983. Lozano v. Smth, 718 F.2d 756, 769 n.31 (5th
Cir. 1983). Supervisory officials my be |iable when a failure
to supervise anbunting to gross negligence or deliberate
i ndi fference proxi mately causes the constitutional violation.
Bowen v. Watkins, 669 F.2d 979, 988 (5th Cr. 1982). Usually, a
failure to supervise gives rise to 8§ 1983 liability only when
there is a history of w despread abuse. In that case, know edge
may be inputed to the supervisory official, and he can be found
to have caused the later violation by his failure to prevent it.
| d.

This Court has vacated summary di sm ssals of civil rights

cases agai nst supervisory officials where the plaintiffs all eged



patterns of w despread abuse of which the supervisors nust have
been aware. See Sins v. Adans, 537 F.2d 829, 831-32 (5th Gr.
1976) and Hol l and v. Connors, 491 F.2d 539, 541-42 (5th Cr
1974). In Sinms, the plaintiff asserted liability against the
supervi sory defendants based on allegations that they subjected
Atlanta citizens to a system c pattern of racial violence by the
police. They alleged that the supervisory defendants knew or
shoul d have known of a particular officer's prior violent

m sconduct represented by pending conplaints, and that they
failed to discipline himor prevent further violence.

This court held that the conplaint stated a cause of action
agai nst the supervisors because they allegedly breached the
duties of a mayor and a chief of police to control a policeman's
known propensity for inproper use of force. Sinms, 537 F. 2d at
832. In Holland, the plaintiff alleged that the prison
superintendent was |iable for an attack on him by prison guards
because such practices had been so w despread for so |ong that
t he superintendent nust have been aware of them This court
found the allegations sufficient to state a claim 491 F. 2d at
541.

Jenkins's allegations in her brief of past instances of
excessi ve use of force by Anderson which have gone undi sciplined
m ght have been enough to state a claimif she had nade these
allegations in the district court. However, her conplaint does
not allege any past uses of force by Anderson of which Craig

shoul d have been aware.



In her objections to the Magi strate Judge's recommendati on,
Jenki ns agai n does not nake such allegations. She only alleges
that Craig participated in the taking of statenents for Internal
Affairs and knew or shoul d have known that the assault viol ated
Jenkins's constitutional rights, but that Craig nonethel ess
failed to discipline her subordinate officers. Those allegations
point to Craig's actions in relation to this particular incident,
rather than a failure to investigate or discipline Anderson for
past violations. At the Spears hearing, Jenkins stated that her
only conplaint against Craig was based on Craig's failure to
all ow her to photograph her injuries. The only docunent which
refers to any past violations by Anderson is a notion for a
tenporary restraining order or a prelimnary injunction in which
Kinmberly Brown, a wit witer, states that she has had nunerous
conpl ai nts about Anderson and has assisted in filing many
grievances agai nst him

Based on the allegations in Jenkins's conpl aint and
obj ections and at the Spears hearing, the district court did not
abuse its discretion in dismssing the clains against Craig as
frivolous. Her allegations did not neet the standards for
inposing liability on supervisory officials and so | acked an
arguable basis in law. W therefore affirmthe district court's
di sm ssal of Craig and Lynaugh.

AFFI RVED in part, VACATED and REMANDED in part.



