UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-8393

WLLIAM R KEEN, JR,
Peti ti oner- Appel | ant,
VERSUS

JAMES A COLLINS, Director, Texas Departnent
of Crimnal Justice, Institutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
( CA- A- 90- 638)

July 14, 1993

Bef ore GARWOOD and REAVLEY, Circuit Judges, and LAKE,* District
Judge. **

LAKE, District Judge:

Wlliam R Keen, Jr., who is currently in the custody of the
Texas Departnment of Crimnal Justice, appeals from the district
court's dismssal of his petition for wit of habeas corpus filed

pursuant to 28 U.S.C. § 2254. W REVERSE and REMAND.

SimLake, United States District Judge, Southern District
of Texas, sitting by designation.

Local Rule 47.51 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

In 1987 Keen was charged with the felony offense of burglary
of a building with intent to conmt theft. He pleaded not guilty
and his case was tried to a jury. The jury returned a verdict of
guilty and, after finding two prior convictions alleged for
enhancenent to be true, sentenced Keen to 99 years' inprisonnent.

Foll ow ng the entry of judgnent against himon July 29, 1987,
Keen gave oral notice of his intent to appeal. (Tr. 101)! Subse-
quently, both Keen (Tr. 105, 109-110) and his attorney (Tr. 102)
filed witten notices of appeal, and Keen, claimng indigence,
moved pro se for a statenent of facts at state expense (Tr. 111,
124) and for a new trial. (Tr. 120-123) Later, Keen's attorney
also noved for a new trial challenging the sufficiency of the
evidence and the denial of a requested jury charge. (Tr. 127-129)

On Septenber 14, 1987, the trial court held an indigency
hearing at which Keen's trial counsel stated in open court that he
woul d represent Keen on appeal w thout charge. (ROA 227)2 Keen
testified that he had $2,950 in his inmate trust account, of which
$2, 250 bel onged to his nother and $700 bel onged to him (ROA 233)
Keen also testified that he owed his attorney $3,500. (ROA 238)
Fi ndi ng Keen not indigent the trial court ordered "that [Keen] pay

$2,950. 00 toward the preparation of the Statenent of Facts in this

matter, and the State will pay any additional noneys." (ROA 238)
. Tr. refers to Transcript fromthe state trial court.
2 ROA refers to the Record on Appeal before this court.
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At the end of the indigency hearing the trial court denied the
motion for a new trial urged by Keen's attorney. (ROA 239)

On Cctober 2, 1987, Keen noved pro se in the state court of
appeals for a free statenent of facts arguing that the trial court
had erroneously denied his application for a statenent of facts at
state expense and that he could not conplete his appellate brief
W t hout one. (ROA 242) On Cctober 14, 1987, Keen's attorney noved
inthe court of appeals for an extension of tine in which to obtain
the statenent of facts from the indigency hearing held on
Sept enber 14, 1987.% After personally paying $70.50 to have the
statenent of facts fromthe indigency hearing transcribed, Keen's
attorney filed that statement of facts on Novenber 16, 1987.4 n
February 22, and again on March 2, 1988, Keen's counsel filed an
appel l ate brief challenging only the trial court's denial of Keen's
request for a free statenent of facts. (ROA 270-275)

On May 18, 1988, the court of appeal s i ssued a one-and-a-half-
page opinion affirmng the trial court's denial of Keen's nption
for a free statenent of facts. (ROA 502-504) Although the court
of appeals did not discuss the nerits of Keen's conviction, since
Keen' s i ndi gency was the only issue presented on appeal, the court

concluded its opinion by stating that "[t] he judgnent of conviction

3 See Motion for Extension of Tinme to File S/F of Appel -
lant's Hearing on Indigent Mdtion for Statenent of Facts filed on
Cctober 14, 1987. This notion and the response referred to in note
5 are contained in the state habeas records. The denials of Keen's
applications for state habeas relief and the acconpanyi ng pl eadi ngs
were forwarded to this court as part of the state court record.

4 See Response to Notice of Failure to File Brief for
Appel lant filed by Keen's attorney on January 5, 1988, p. 2.

\ 91- 8393. app -4-



is affirnmed.” (ROA 503) In February of 1989 Keen obtained a
statenent of facts fromthe guilt-innocence phase of his trial by
payi ng the court reporter $650. (ROA 285-491)

Keen filed three pro se applications for state habeas relief
i n which he argued that the evidence used to convict hi mwas i nsuf -
ficient, that his requested jury instruction on "possession" was
erroneously deni ed, that he was inproperly denied a free statenent
of facts, and that his attorney's ineffectiveness deprived hi m of
his right to appeal. Keen's three pro se applications for state
habeas relief were denied without witten orders by the Texas Court
of Crimnal Appeals on January 20, 1988, February 28, 1990, and
June 27, 1990. Ex Parte Keen, Application Nos. 8,216-08, -09, and

-10. (ROA 278-279)

Follow ng the denial of his applications for state habeas
relief, Keen filed two pro se applications for federal habeas
relief, Cause Nunbers A-90- CA- 065 and A-90- CA-638. Keen's applica-
tions for federal habeas relief were referred to a magi strate judge
for findings and recomendati ons pursuant to 28 U. S.C. § 636(b) and
Rule 1(e) of Appendix C of the Local Court Rules of the United
States District Court for the Western District of Texas. Pursuant
to a report and recommendati on of the magistrate judge filed on
June 22, 1990, the district court found that Keen's first applica-
tion for federal habeas relief, Cause Nunmber A-90-CA-065, failed to
state a claim for which relief may be granted. Pursuant to a
second report and recommendation filed by the nmagi strate judge on

May 15, 1991 (ROA 612-643), and over Keen's objections (ROA 647-
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680), the district court granted the state's notion for sunmary
judgnent, dism ssed Keen's second application for federal habeas
relief (Cause Nunber A-90-CA-638) without an evidentiary hearing
(ROA 681-683), and denied Keen's application for a certificate of
probabl e cause (ROA 711). Upon Keen's appeal to this court a
certificate of probable cause was granted and counsel was appoi nt -
ed. W review de novo the district court's dism ssal of a habeas

corpus petition. Gsbert v. United States Attorney Ceneral, 988

F.2d 1437, 1440 (5th GCr. 1993); 2 Steven A Childress & Martha S.
Davi s, Federal Standards of Review § 13.06 (1992).

.

Thr ough appoi nt ed habeas counsel Keen argues that the attorney
who represented himin his state appeal was ineffective for failing
to secure a direct appeal, that the evidence used to convict him
was constitutionally insufficient, and that the trial court's
refusal to instruct the jury on the incidents of possession
deprived him of his constitutional right to due process. Keen
seeks reversal of his burglary conviction, or, alternatively, an
out-of-tinme appeal fromthe conviction. The state argues that Keen
recogni zed and acknow edged his counsel's inability to file an
appellate brief without a statenent of facts fromthe trial, and
yet failed to make any effort to obtain and pay for the required
statenent of facts while the indigency issue was being resol ved.
The state also argues that Keen's counsel was not ineffective in
pursuing only the denial of Keen's request for a free statenent of
facts on appeal.
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A. Standard for Assessing Ineffective Assistance of Counsel on

Appeal

Crimnal defendants in state courts have no federal right to

appeal their convictions. MKane v. Durston, 153 U. S. 684, 687, 14

S.Ct. 913, 915 (1894). Nevertheless, in states such as Texas that
provide a statutory right to appellate review ®> the Suprene Court
has hel d that the procedures enployed i n adjudi cati ng appeal s nust
satisfy the guarantees of the due process and equal protection

clauses of the United States Constitution. Giffin v. lllinois,

351 U.S. 12, 18, 76 S.Ct. 585, 590 (1956). The due process cl ause
of the Fourteenth Amendnent guarantees crim nal defendants pursuing
an appeal as a matter of right the effective assi stance of counsel.

Douglas v. California, 372 U S. 353, 356-357, 83 S.Ct. 814, 816

(1963); Evitts v. Lucey, 469 U S 387, 396, 105 S.C. 830, 836

(1985); Lofton v. Witley, 905 F.2d 885, 887 (5th Gir. 1990).°

Clains for ineffective assi stance of counsel are revi ewed for
constitutional error wunder the two-prong test set forth in

Strickland v. Washi ngton, 466 U.S. 668, 687-689, 104 S.C. 2052,

2064- 2065 (1984). Under the Strickland anal ysis a petitioner nust

establish that counsel's performance fell below an objective
st andard of reasonabl e conpetence and that as a result of counsel's

deficient performance, the petitioner was prejudi ced. ld. at 687,

5 See Tex. Code. Cim P. art. 44.02.

6 I n Douglas the Court held that defendants are constitu-
tionally entitled to counsel on direct appeal, and in Evitts the
Court held that the right to counsel on direct appeal recognized in
Dougl as conprehended the right to effective assistance of counsel.
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104 S. . at 2064. Moreover, unless a petitioner alleging
i neffective assistance of counsel on appeal establishes that he
suffered an "[a] ctual or constructive denial of the assistance of
counsel altogether” (in which case prejudice is presuned as a
matter of |law), he nust al so denonstrate a reasonable probability
t hat but for counsel's unprofessional errors, the appeal woul d have

been successful . Strickland, 466 U S. at 692, 104 S.C. at 2067;

Penson v. GChio, 488 U S. 75, 88, 109 S.Ct. 346, 354 (1988). The

constructive denial of counsel occurs "in only a very narrow
spectrum of cases where the circunstances |eading to counsel's
i neffectiveness are so egregious that the defendant was in effect

deni ed any nmeani ngf ul assi stance at all." Craker v. MCotter, 805

F.2d 538, 542 (5th Gr. 1986), quoting Chadw ck v. Greene, 740 F. 2d

897, 901 (11th Gir. 1984).

B. Performance Falli ng Bel ow an Obj ective Standard of Reasonabl e
Compet ence

The record before this court denonstrates that by failing to
secure Keen an appeal counsel's performance fell bel ow an objective
st andard of reasonabl e conpetence. Counsel's unprofessional errors
include failing to follow the Texas Rules of Appellate Procedure
for filing a statenent of facts or a brief on the nerits,
erroneousl y advi si ng Keen that necessary portions of the statenent
of facts would cost at |east $2,000 when in fact they cost only
$650, and wrongfully promoting the disallowed practice of hybrid

representation.
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1. Failure to Foll ow Texas Rul es of Appellate Procedure

Due to Keen's counsel's failure to follow the Texas Rul es of
Appel | ate Procedure for perfecting and processing Keen's appeal,
counsel failed either to challenge, or to preserve the right to
chal l enge, the nerits of Keen's conviction before the court of
appeals. The record indicates that these failures were caused by
counsel's erroneous belief that Keen's appeal on the nerits would
be abat ed pendi ng the outcone of his challenge to the trial court's
deni al of a free statenent of facts.

The trial court entered judgnent against Keen on July 29,
1987. (Tr. 99-101) On August 4, 1987, Keen's counsel filed a
timely witten notice of appeal in accordance with Tex. R App. P
41(b). (Tr. 102) However, Keen's counsel failed to satisfy the
requi renent inposed by Tex. R App. P. 53(a) that he submt a
witten request to the court reporter for a statenment of facts
consisting of designated portions of the evidence and other
proceedi ngs needed by the appellate court to decide the issues to
be presented on appeal.’ Nor did Keen's counsel prepare and file
a condensed statenent of facts in narrative formof all or part of
the testinmony in lieu of requesting a statenment of facts in
guestion-and-answer-formfromthe court reporter as all owed by Tex.
R App. P. 53(i).

On August 28, 1987, Keen's attorney filed a notion for a new

trial (Tr. 127-129), which was deni ed at the i ndi gency hearing held

! On August 10, 1987, Keen hinmself submtted a witten
request to the court reporter for a transcription of all proceed-
ings in his case. (Tr. 104)
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on Septenber 14, 1987. (ROA 239) The version of Tex. R App. P
54(b) in effect in 1987 required the transcript and statenent of
facts, including evidence and other proceedi ngs needed to decide
the issues to be presented on appeal, to be filed within 100 days
of the trial court's denial of the notion for newtrial. Tex. R
App. P. 54(b) historical note (Vernon Speci al Panphlet 1993)[ O der
of June 16, 1987].% Appellants who are unable to file the tran-
script and statenent of facts within the required tinme nmay obtain
an extension of tinme by filing a notion with the court of appeals
no later than 15 days after the last day for filing the record
reasonabl y expl ai ni ng t he need for an extension and, if applicabl e,
the reason for delay in requesting a statenent of facts fromthe
court reporter. Tex. R App. P. 54(c).

If the clerk of the court of appeals does not receive a
statenent of facts when due, the clerk nust notify the trial judge
and the appellant's attorney that a statenent of facts has not been
filed and that in the absence of a statenent of facts, the appeal
Wil be submtted on the transcript alone. Tex. R App. P. 53(m.
In such a situation the court of appeals may order the trial court
to hold a hearing to determ ne whether the appellant has been
deprived of a statenent of facts due to the ineffective assistance
of counsel or for any other reason, to nake findings of fact and
conclusions of law, to appoint counsel if necessary, and to

transmt the record of the hearing to the court of appeals so that

8 The time period for filing the transcript and statenent
of facts fromKeen's trial expired on Decenber 23, 1987
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the appellate court can, if it so decides, order the late filing of
t he statenent of facts. |[|d.

Keen's counsel never filed the statement of facts from the
trial, never requested an extension of tine for filing the
statenent of facts fromthe trial, and never prepared or filed a
condensed statenent of facts in narrative form in lieu of a
statenent of facts in question-and-answer-form However, on
Novenber 16, 1987, Keen's attorney did file a statenent of facts
fromthe Septenber 14, 1987, indigency hearing at which the trial
court had denied Keen's request for a free statenment of facts.?®
(ROA 224-241) Because Tex. R App. P. 53(c) and (d) require
appellants to file only those portions of the evidentiary record
necessary for deciding the i ssues to be presented on appeal, coun-
sel's decision to file the statenent of facts from the indigency
hearing w thout requesting an extension of tinme for filing the
statenent of facts fromthe guilt-innocence phase of Keen's trial
had the effect of preventing activation of the nmechani sm provi ded
by Tex. R App. P. 53(m) for insuring that statenents of fact are
either tinely filed with the court of appeals or are not needed.

Counsel ' s Novenber 16, 1987, filing of the statenent of facts
fromthe i ndigency hearing also triggered the 30-day period within
whi ch a brief presenting the issues on appeal had to be filed with
the appellate court. See Tex. R App. P. 74(k). Under Tex. R

App. P. 74(n), extensions of tinme for filing appellate briefs may

o Counsel obtained the statement of facts fromthe
i ndi gency hearing by personally paying the court reporter.
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be granted in response to witten notions reasonably expl ai ni ng the
need for nore tine. Because counsel failed to file either an
appel late brief or a notion to extend the tine within whichto file
an appellate brief on Keen's behalf within 30 days of Novenber 16,
1987, the <clerk of +the court of appeals notified him on
Decenber 23, 1987, that the brief for Keen's appeal was overdue,
and that unless he filed a satisfactory response by January 7,
1988, a hearing woul d be held pursuant to Tex. R App. P. 74(1)(2).
Under this rule if an appellant failstotinely file a brief and to
satisfactorily explain why the brief has not been filed, the court
of appeals may order the trial court to conduct a hearing to
determ ne whet her the appellant desires to prosecute the appeal.
Anmong ot her things, the trial court nmay "take appropriate actionto
insure that the appellant's rights are protected . . . ."

On January 5, 1988, Keen's attorney filed a response to the
clerk's Decenber 23, 1987, notice in which he stated that the only
statenent of facts that had been filed was from the indigency
heari ng, and that absent an order fromthe court of appeals requir-
ing the state to provide a conplete statenent of facts fromKeen's
trial, counsel could not file a brief on the merits of Keen's
conviction.®® On January 8, 1988, Keen's attorney noved for an
extension of time wwthin which to file a brief appealing the deni al

of a free statenment of facts.!! On January 22, 1988, Keen's

10 See Response to Notice of Failure to File Brief for
Appel lant filed by Keen's attorney on January 5, 1988.

1 See Mdtion for Extension of Tinme to File Brief on
(continued...)
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attorney filed a brief that Keen hinself had prepared in support of
his appeal of the trial court's denial of a free statenent of
facts. (ROA 255-263) On February 19, 1988, at the direction of
the court of appeals, Keen's attorney again noved for an extension
of time within which to file a brief addressing the denial of a
free statenent of facts from the trial. (ROA 264-269) On
February 22, 1988, Keen's attorney filed a brief that he prepared
which challenged only the trial court's denial of the free
statenent of facts. (ROA 270-275) Although the brief stated that
a statenment of facts was necessary for review of the nerits, it
failed to state the issues on appeal that necessitated a conplete
statenent of facts.

Thus, al though Keen's attorney filed a brief on Keen's behal f,
the brief that he filed failed to set forth the points that he had
urged in his notion for a new trial and the points on which he
actually intended to predi cate Keen's appeal, i.e., the sufficiency
of the evidence and the denial of the requested jury instruction on
"possession."” However, the filing of a brief, even though it only
chal l enged the trial court's indigency ruling, prevented the clerk
activation of the safeguard nechani sm provided by Tex. R App
P. 74(1)(2).

To summari ze, Keen's counsel on appeal failed to follow the
Texas Rul es of Appellate Procedure for perfecting and prosecuting

Keen's appeal in three ways: (1) by failing to properly request

(... continued)
Appel l ant's Denial of Indigent Mdtion for Statenent of Facts filed
on January 8, 1988.
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(as opposed to relying on Keen's pro se request) and file a
statenent of facts consisting of those portions of the evidentiary
record necessary for reviewing the nerits of Keen's conviction as
mandat ed by Tex. R App. P. 53(a);'? (2) by filing a partial state-
ment of facts that was inadequate for review of the nerits of
Keen's conviction without preserving the right to file a conplete
statenent of facts if the court of appeals resolved the indigency
i ssue agai nst Keen by novi ng under Tex. R App. P. 54(c) to extend
the time for filing the conplete statenent of facts;?*® and (3) by
filing a brief addressing only the trial court's denial of a free
statenent of facts w thout noving under Tex. R App. P. 74(n) to
extend the tine for filing a brief addressing the nerits of Keen's
conviction. As aresult of these errors, Keen's appellate counsel
failed either to challenge, or to preserve Keen's right to chal-
| enge, the nerits of his conviction before the court of appeals.
H s performance fell, therefore, below an objective standard of

reasonabl e conpet ence.

2. Er roneous Advi ce Concerni ng Fee for Statement of Facts

12 As we explain infra at pages 14-16, had counsel contacted
the court reporter he woul d have | earned that the necessary parts
of the statenent of facts could be purchased for $650, a sum|ess
than the $700 in Keen's inmate trust account that Keen admtted
bel onged to him

13 As the state points out, Tex. R App. P. 81(a) would have
permtted the court of appeals to allowKeen to file an out-of-tine
statenment of facts and brief on the nerits if the court of appeals
had found that the trial court erred in denying Keen a free
statenent of facts. Since the court of appeals did not find error
by the trial court, Rule 81(a) never becane applicable, and Keen
was trapped in the procedural inbroglio we have descri bed.
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That Keen's appel | at e counsel erroneously advi sed Keen that he
woul d have to pay between $2,000 and $2,950 to have the court
reporter transcribe the portions of his trial needed for appellate
review, when the actual cost was $650, is evident in the Response
to Notice of Failure to File Brief for Appellant filed by counsel
on January 5, 1988, the brief that counsel submtted on
February 22, 1988 (ROA 270-275), and the letter that the court
reporter sent to Keen in February of 1988 (ROA 281). In his
response to the appellate court's notice of failure to file a
brief, Keen's counsel stated that "[t]he court reporter has
estimated that the cost of transcription of the Statenent of Facts
of the trial of WLLIAM R KEEN, JR w | cost approximtely Two
Thousand and NO' 100 Dollars ($2,000.00)."* In the brief that
counsel filed on Keen's behal f, he stated:

On or about Septenber 14, 1987, the 167th Judi ci al

District Court of Travis County, Texas, held a hearing on

Appel l ant's I ndigent Motion for Statenent of Facts. Upon

hearing the evidence and argunent of counsel, the trial

court held that Appellant was not indigent and ordered

Appel  ant to pay approxi mately Two Thousand N ne Hundred

Fifty and NO 100 Dollars ($2,950.00) to the Court

Reporter for the transcription of said trial. See

Statenent of Facts: I ndi gency Hearing herein filed.

(ROA 270-271)

The fact that the portion of the statenent of facts actually
needed for appellate reviewof the i ssues to be presented on appeal
-- sufficiency of the evidence and denial of a requested jury
charge -- actually cost only $650 is found in a letter that the

court reporter sent to Keen in February of 1988 stating that the

14 Response to Notice of Failure to File Brief for Appellant
filed January 5, 1988, p. 2.
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cost for preparing the statenent of facts is as follows: "voir
di re exam nation, $500.00; trial on guilt-innocence, $650.00; trial
on puni shnent, $150.00." (ROA 281)!®* Because the only portion of
the statenent of facts that Keen needed to submt for appellate
review of the nerits of his conviction was that from the guilt-
i nnocence phase of his trial, because the court reporter estimated
the cost for transcribing the guilt-innocence phase of Keen's tri al
at only $650, and because Keen testified at the indigency hearing
that he had over $700 at his disposal (ROA 233, 272), counsel's
failure to advise Keen of the true cost of the statenent of facts
needed for appellate reviewin tinme to prepare and file the state-
ment of facts and the brief on the nmerits is an additional error
that fell below an objective standard of reasonabl e conpetence.

Al t hough Keen | earned on his own the true cost of the state-
ment of facts in February of 1988, |long after the tine had expired
for filing the statenent of facts with the court of appeals (but
before the court had affirnmed his conviction) Keen's know edge does
not mlitate against our conclusion of ineffective assistance by
his counsel. Keen cannot be faulted for not filing the necessary
portion of the statenment of facts before the court of appeals ruled
since he had no way of know ng whether the court reporter could
transcri be the statenent of facts before the court rul ed, and since

absent an acconpanying brief, the statenent of facts al one was un-

15 Al t hough the court reporter's letter is dated
February 29, 1987, the court reporter could not have witten the
letter on that date because Keen was not tried until the summer of
1987.

\ 91- 8393. app -16-



likely to have influenced the outcone of the appeal. Furthernore,
and nost inportantly, notw thstanding his counsel's delegation to
Keen of the responsibility for submtting the record to the court

of appeals, this remai ned counsel's responsibility.

3. Wongful Pronotion of Disallowed Hybrid Representation

Keen's belief that he was entitled to hybrid representation,
i.e, partly pro se and partly by counsel, is evident froma letter
that Keen sent to the clerk of the court of appeal s on Novenber 30,

1987:

My attorney on appeal is . . . of Austin, Texas
Al t hough | have "retained" himas ny counsel, | amunabl e
to afford to pay his fees; therefore, I amassisting in

t he preparati on and subm ssi on of ny appeal record before

the Court of Appeals. He will prepare the final brief in

my behalf in this cause; however, it is ny duty to assi st

in securing all necessary records to tinely and properly

perfect the appeal. Please assist ne in this endeavor.

Keen's attorney not only failed to advi se Keen that he was not
entitled to hybrid representation, he actual |y pronoted and assi st -
ed Keen's pro se efforts to obtain the statenent of facts needed to
brief the nerits of Keen's appeal. 1In his second notion to extend,

counsel st ated:

Appel lant's counsel filed Appellant's pro se Brief in
Support of the Mdtion for Indigent Statenent of Facts
wth the understanding that this would suffice for the
requirenent that a brief be filed in support of said
Motion on Indigent Statenent of Facts. (ROA 265-266)

In the brief that counsel subsequently prepared and filed, Keen's

counsel explained the reasons for which he had filed the second

16 Letter from Keen to Susan K. Bage, Clerk of the Third
Court of Appeals, dated Novenber 30, 1987, and file-stanped
Decenber 2, 1987.
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nmotion to extend and the acconpanying brief:

Appellant's attorney, . . . , filed Appellant's pro se
Brief in support of the Motion for |Indigent Statenent of
Facts on or about January 22, 1988. Appellant's counsel
was notified on or about February 14, 1988 that a hearing
woul d be had before the trial court pursuant to Texas
Rul es of Appellant Procedure 74(1) wunless the Court
received a second Motion for Extension of Tine to File
Brief fromAppellant's Counsel on or before February 22,
1988. Appellant's counsel filed said Mtion for Exten-
sion of Tineto File Brief on or about February 19, 1988.
Appel I ant and Appell ant's counsel seek to set aside, for
good and neritorious cause, the ruling and order of the
trial court denying Appellant a Statenent of Facts in
Cause Nunmber 86, 039. (ROA 271)

Furt her, Appellant and Appellant's counsel pray that the

Court consider the pro se brief filed by Appellant and

pray for all other relief to which Appellant nmay be

justly entitled. (ROCA 274)

Both Texas and United States courts have | ong recogni zed t hat
defendants in crimnal trials have the right either to represent

t hensel ves, Faretta v. California, 422 U S. 806, 819, 95 S. C

2525, 2533 (1975), or to be represented by counsel, Powell v.
Al abama, 287 U.S. 45, 52, 53 S. . 55, 58 (1932), but that they do
not have the right to hybrid representation, partly by thensel ves

and partly by counsel. United States v. Daniels, 572 F. 2d 535, 540

(5th Gr. 1978); Landers v. State, 550 S.W2d 272, 280 (Tex. Crim

App. 1977). Courts faced with situations in which defendants
represented by counsel have filed instrunents and nade other
attenpts to represent thenselves pro se have refused to recogni ze
the pro se filings as valid presentations of issues for judicial

determ nati on. Neal v. Texas, 870 F.2d 312, 315-316 (5th Cr.

1989); Satterwhite v. Lynaugh, 886 F.2d 90, 93 (5th Cr. 1989);

Rudd v. State, 616 S.W2d 623, 625 (Tex. Crim App. 1981). Because
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Texas |law has long forbid hybrid representation, because Texas
courts have failed to consider the pro se filings of represented
def endant s, and because at a m ni numappel | ate counsel nust be abl e
to ascertain and follow well established principles of Texas | aw,
counsel's willing participation in and pronotion of the disallowed
practice of hybrid representation, and his concomtant abandonnent
of Keen to pro se efforts for obtaining the statenent of facts
needed to present the nerits of his appeal, denonstrate that his
performance on this appeal fell below an objective standard of

reasonabl e conpet ence.

C Prej udi ce

The facts of this case resenble those in Evitts,!” the case in
whi ch the Suprene Court held that the right to counsel on direct
appeal conprehended the right to the effective assistance of coun-
sel. In Evitts defendant's counsel filed notice of appeal, brief,
and record, but failed to file the statenent of facts required by
t he Kentucky Rul es of Appellate Procedure.® The Kentucky Court of
Appeal s dism ssed the case due to counsel's failure to file a

statenent of facts. The Suprenme Court wultimately affirned the

1 469 U. S. 387, 105 S. . 830.

18 The "statenent of facts" mssing in Evitts required the
nanmes of the appellants and the appellees, counsel and the trial
judge, the date on which notice of appeal had been filed, and
certain other information.
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granting of a wit of habeas corpus on the ground that the appel -

| ant had been deni ed the effective assi stance of counsel on appeal.
The Suprene Court's analysis guides our decision in the present
case.

In bringing an appeal as of right fromhis conviction, a
crimnal defendant is attenpting to denonstrate that the
conviction, with its consequent drastic | oss of |iberty,
is unlawful. To prosecute the appeal, a crimnal appel-
| ant nust face an adversary proceeding that--like atrial
--is governed by intricate rules that to a |ayperson
woul d be hopel essly forbidding. An unrepresented appel -
lant--1ike an unrepresented defendant at trial--is unable
to protect the vital interests at stake. To be sure, re-
spondent did have nom nal representation when he brought
this appeal. But nom nal representation on an appeal as
of right--like nom nal representation at trial--does not
suffice to render the proceedings constitutionally
adequate; a party whose counsel is unable to provide
effective representation is in no better position than
one who has no counsel at all.

Evitts, 469 U S. at 396, 105 S.Ct. at 836.
In Ward v. State, 740 S.W2d 794, 800 (Tex. Crim App. 1987),

the Texas Court of Crimnal Appeals simlarly held that because
counsel's failure to file a statenent of facts rendered revi ew of
the appeal a "neaningless ritual," appellant had been denied
ef fecti ve assi stance of counsel on appeal under both the Texas and

the United States Constitutions.! See also Ex Parte Di etzman, 790

S.W2d 305 (Tex. Crim App. 1990). Mor eover, Texas courts have

consistently held that appel | ants whose attorneys on appeal fail to

19 Even before the Texas Court of Crim nal Appeals' decision
in WAard Texas courts of appeals had consistently held that appel -
| ant s whose attorneys on appeal had failed to designate and/or file
a statenent of facts necessary for a neani ngful appeal had suffered

i neffective assistance of counsel on appeal. Shead v. State, 711
S.W2d 345, 347-348 (Tex. App. -- Dallas 1986, no pet.); Vicknair
v. State, 702 S.W2d 304, 307 (Tex. App. -- Houston [1st Dist.]

1985, pet. ref'd.).
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have the nerits of their convictions reviewed due to their failure
to request and/or file statenents of facts necessary for neani ngf ul
review have suffered ineffective assistance of counsel for which
the proper renedy is either the abatenent of an appeal or, if
necessary, an out-of-tinme appeal. D etzman, 790 S.W2d at 307

Shead, 711 S.W2d at 347-348; Vicknair, 702 S.W2d at 307.

The record before us denonstrates that Keen's appellate
counsel erred in failing to follow the Texas Rules of Appellate
Procedure for filing a statenent of facts and a brief on the
merits, in erroneously advising Keen that the court had ordered him
to pay at | east $2,000 for the necessary portions of the statenent
of facts that actually cost $650, and in pronoting the disall owed
practice of hybrid representation. The record further denonstrates
that the effect of these errors was to constructively deny Keen the
assi stance of counsel on appeal by placing Keen in the position of
havi ng had no appeal at all because no potentially reversible error
was ever presented to the appellate court.? The Texas Court of
Appeal s' summary affirmance of Keen's conviction placed Keen in a
position simlar to that of the defendants in Evitts and Ward
whose appeals were dism ssed due to counsels' failure to conply
with applicable procedural rules by failing to file required

statenents of facts. As the Evitts Court stated, "[i]n a situation

20 Counsel's willing participation in the disall owed
practice of hybrid representation additionally prejudi ced Keen on
habeas revi ew because Keen's pro se filings pronpted the nagi strate
judge, who recomended dismssing his application for federal
habeas relief, to attribute the procedural failings of which Keen
now conplains to Keen hinself rather than to his attorney.
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like that here, counsel's failure was particularly egregious in
that it essentially waived respondent’'s opportunity to nake a case
on the nerits; in this sense, it is difficult to distinguish
respondent's situation fromthat of sonmeone who had no counsel at

all." 469 U S. at 394, n.6, 105 S.C. at 835, n.6.

L1,

Because Keen was deni ed the effective assi stance of counsel on
appeal in violation of his right to due process under the Four-
teent h Anrendnent of the United States Constitution, the judgnent of
the district court is REVERSED and this case is REMANDED to the
district court with instructions to grant Keen's petition for wit
of habeas corpus unless the state court of appeals grants him an
out-of-tinme appeal with the effective assistance of counsel within

60 days of the issuance of this court's nandate.
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