UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 91-7309

(Summary Cal endar)

GCLORI A WALLACE,
Pl ai ntiff-Appellant,
VERSUS
JAMES HARBER, ETC., ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of M ssissipp
(W89 0066 (B))

( NMarch 19, 1993)
Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

G oria Wil |l ace appeal s several orders of the district court,
including the granting of a directed verdict, in her suit under
42 U.S.C. 88 1983, 1988 (1988) against the City of Yazoo,

M ssi ssippi, and certain nenbers of its police force. W affirm
I

Wl | ace brought suit for damages under 42 U. S.C. 88 1983,

1988 (1988) agai nst police officers Janmes Harber and Bruce

Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on the basis of
wel | -settled principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession." Pursuant to that Rule, the Court has
determ ned that this opinion should not be published.



Collins, in their individual and official capacities; the Chief
of Police, Doyle Jones, in his official capacity; and the Cty of
Yazoo, M ssissippi. She alleged that the officers used excessive
force while arresting her, causing her severe physical injury and
mental suffering. She also brought a state claimagainst the
officers for assault and battery.

Wal | ace brought a notion to have the judge recused, which
the judge denied. Thereafter, Wallace's attorney arrived on the
day set for trial))July 15, 1991))wi thout her client, stating
that Wall ace was not avail abl e because of illness. Jury
sel ection proceeded w thout Wallace that day. The trial was set
to reconvene on July 17. On July 16, Wall ace's attorney
contacted the court, stating that she was going to file a
conti nuance because Wallace was ill and had sought nedi cal
attention in Menphis, Tennessee. The court denied the notion,
finding "a very definite inference that the Plaintiff is trying
to take advantage of [the] . . . Court and of the Defendant

" Record on Appeal, vol. 2, at 30-31. The trial
proceeded w thout Wallace.! After presentation of Wallace's
case, the court granted defendants' notion for a directed verdict
and di sm ssed all the clains.

On appeal, Wallace argues that the district court: (a)
abused its discretion by denying her notion to disqualify; (b)

abused its discretion by denying her notion for a continuance;

. Wal | ace' s attorney apparently had the opportunity to
present Wallace's deposition to the district court in |lieu of
live testinony. See Record on Appeal, vol. 1, at 63, 65.
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and (c) erred in directing the verdict for the defendants, on

both Wal | ace's federal and state cl ai nB.

I
A
Wal | ace first argues that the district judge abused his
di scretion by not disqualifying hinself fromthe trial, pursuant
to 28 U.S.C. 8§ 455(a) (1988).2 See Brief for Wallace at 27-30.
We review for abuse of discretion a denial of a notion to
disqualify. Matter of Billedeaux, 972 F.2d 104, 105 (5th Cr
1992). "A party proceeding under [8 455(a)] "rmust show that, if
a reasonabl e person knew of all the circunstances, he would
har bor doubts about the judge's inmpartiality."" Id. (quoting
Chitimacha Tribe v. Harry L. Laws Co., 690 F.2d 1157, 1165 (5th
Cr. 1982), cert. denied, 464 U S. 814, 104 S. . 69, 78 L. Ed.
2d 83 (1983)). Wallace contends that an appearance of partiality
exi sted because the judge's fornmer law firmrepresented the Gty
of Yazoo and the Yazoo police departnent in other matters. See
Brief for Wallace at 28. W find this argunent w thout nerit.
The record indicates that the judge's forner law firmdid
not represent the City of Yazoo in the instant matter, and had
"no interest whatsoever in the lawsuit."” Record on Appeal, vol

3, at 37. Moreover, the judge stated that he had no ties to the

2 Section 455(a) provides that "[a]ny justice, judge, or
magi strate of the United States shall disqualify hinself in any
proceeding in which his inpartiality m ght reasonably be
guestioned." 28 U S.C. § 455(a).
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City of Yazoo in this matter, and if he had, he woul d have
recused hinself. See id. Therefore, a reasonable person woul d
not have doubted the judge's inpartiality in this case. See
Bil | edeaux, 972 F.2d at 105 ("[T]hat [the judge] once represented
[the defendant] in unrelated matters does not forever prevent him
fromsitting in a case which [the defendant] is a party[, as t]he
relati onship between [the judge] and [the defendant] is too
renote and too i nnocuous to warrant disqualification under 8§
455(a) . . . ." (alterations in original) (quoting Chitinmacha,
690 F.2d at 1166)). Accordingly, the district court did not
abuse its discretion in denying Wall ace's notion for
di squalification.?
B

Wal | ace next argues that the district court abused its
discretion in denying his notion for a continuance. Brief for
Wal | ace at 30-33. We review for abuse of discretion a denial of
a notion for a continuance. Fontenot v. Upjohn Co., 780 F.2d

1190, 1193 (5th Gr. 1986). The district court's discretion is

3 Wal | ace nmaintains that the district judge should have
recused hinmself because of his criticismof her counsel's
handling of the case. See Brief for Wallace at 29-30. Because
the record indicates that the judge's criticism (1) stemred
froma judicial source))i.e., fromwhat the judge | earned from
his participation in the case))rather than froma personal
source; and (2) did not reflect pervasive bias or prejudice, we
do not find the judge's coments a valid ground for recusal. See
Phillips v. Joint Legislative Commttee on Performance and
Expendi ture Review, 637 F.2d 1014, 1020 (5th Cr. 1981) ("Bias
"must stem from an extrajudicial source [absent pervasive bias
and prejudice] and result in an opinion on the nerits on sone
basis other than what the judge |learned fromhis participation in
the case.'"), cert. denied, 456 U S. 960, 102 S. . 2035, 72 L
Ed. 2d 403 (1982)).
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particularly broad in handling its cal endar, because of the broad
effect on both court and counsel. See id. at 1193. "Denial of a
conti nuance requested in order to | ocate a witness scheduled to
appear is not an abuse of discretion where deposition testinony,
the content of which is not substantially different from what
live testinony woul d have revealed, is available.” See Wlls v.
Rushing, 755 F.2d 376, 380 (5th G r. 1985). Here, Wallace's
attorney apparently had the opportunity to present Wall ace's
deposition to the district court. See Record on Appeal, vol. 1,
at 63, 65. Wallace is silent as to how her deposition testinony
woul d have been different fromthe testinony presented at trial.
Therefore, we cannot conclude that the district court's denial of
Wal | ace's notion for a continuance was an abuse of discretion.*
C

Wal | ace al so challenges the district court's directed
verdi ct on both her federal excessive force and state assault and
battery clains. W review de novo the district court's grant of
of a directed verdict. Becker v. Pai newebber, Inc., 962 F.2d
524, 526 (5th Cr. 1992). In reviewing a directed verdict, we
must exam ne the "entire record in the Iight nost favorable to

t he nonnovant and draw all inferences in that party's favor."

4 Wal | ace's reliance on Wlls is msplaced. In Wlls, we
held that the district court abused its discretion by denying the
plaintiff's notion for a continuance where the defendant was not
available at trial, even when deposition testinonty was
available. See id. at 380-81. However, because the deposition
testinony in Wlls was nmaterially different fromwhat the |live
testi nony woul d have reveal ed, Wallace's case is factually
di sti ngui shabl e.
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ld. "[T]he review ng court nust uphold the directed verdict or
the summary judgnment if “under the governing |aw, there can be
but one reasonable conclusion as to the verdict.'" Landry v.

Hut hnance Drilling Co., 889 F.2d 1469, 1470 (5th Gr. 1989)
(quoting Anderson v. Liberty Lobby, Inc., 477 U S. 242, 250, 106
S. CG. 2505, 2511, 91 L. Ed. 2d 202 (1986)).



(i)

Wal | ace first contends that the court erred in directing the
verdict for the defendants on her claimof excessive force under
the Ei ghth Amendnent. Brief for Wallace at 39-41. As part of
her claimof excessive force, Wallace had to prove that the use
of force was "clearly excessive to the need."® Knight v.

Cal dwel |, 970 F.2d 1430, 1432 n.3 (5th Cr. 1992) (citing Johnson
v. Morel, 876 F.2d 477 (5th G r. 1989) (en banc), overrul ed on

ot her grounds, Hudson v. McMIlian, __ US |, 112 S. . 995,
117 L. Ed. 2d 156 (1992)), petition for cert. filed, (Nov. 27,
1992) (No. 92-6745).

Wal | ace did not present evidence that the police officers
used force that was clearly excessive to the need in arresting
her. Looking at the evidence in the |ight nost favorable to
Wal | ace, police officers arrived at her house and requested that
she put out a fire in her driveway where she was reportedly
burni ng her husband's clothes. See Record on Appeal, vol. 4, at

191-95. After Wallace doused the fire with water froma m xi ng

5 In directing the verdict for the defendants, the
district court apparently erred in also requiring that Wl l ace
prove a "severe injury." See Record on Appeal, vol. 5, at 371

Johnson v. Morel, 876 F.2d 477, 480 (5th Cr. 1989) (en banc)
(reformulating "severe injury" prong for excessive force clains
to "significant injury"); Hudson v. McMIlian, __ US _ , 112
S. . 995, 999, 117 L. Ed. 2d 156 (1992) (overruling
"significant injury" requirenent for constitutional clains of
excessive force). However, as Wallace has not proven that the
use of force was clearly excessive to the need, we find this

error harmess. See Fed. R Cv. P. 61 ("No error . . . or
defect in any ruling or order or in anything done or omtted by
the court . . . is ground for . . . disturbing a judgnent or

order, unless refusal to take such action appears to the court
i nconsi stent with substantial justice.").
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bow , see id. at 194, 196, her husband arrived. He said
sonething to her, whereupon Wallace hit her husband in the head
wth the mxing bowl. See id. at 195-97, 260-63. Oficer

Col l'ins and Harber proceeded to arrest her by pulling her back to
her car, which was parked in the driveway. See id. at 263-64.
Wal | ace tried to get away by "yanking, pulling, [and] kicking,"
id. at 215, but the officers managed to restrain her by hol di ng
her by her arns and wists. See id. As the officers attenpted
to put handcuffs on Wall ace, she continued to struggle, informng
the officers that she was pregnant. See id. at 217. After
handcuffing Wall ace, the officers proceeded to take her to their
patrol car. See id. at 219. Because Wl lace refused to wal k
voluntarily to the car, the officers picked her up by her arnpits
and carried her. See id. at 219-20. Upon reaching the car,

Wal | ace conpl ai ned that "her baby was hurting," and continued to
resist being put into the car. See id. at 221. Due to her |ack
of cooperation, the officers decided to |let Wallace sit on the
ground. See id. at 223. Police Chief Jones was called, see id.,
vol. 3, at 84, and he ordered the officers to renove the
handcuffs from her and call an anbul ance. See id. at 84-85; vol.
4, at 210. Wallace then went in the anbul ance to the energency
room See id., vol. 3, at 90. Based upon these facts, a
reasonable jury could not have found that the police officers
used force clearly excessive to the need. As the district court

correctly pointed out, "[t]here is absolutely no testinony

i ndi cating that she was struck, shoved, or in any other way
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forced down to the ground." See id., vol. 5, at 370.
Accordingly, the district court did not err in granting a
directed verdict for the defendants on Wallace's clains of
excessive force.®
(i)

Lastly, Wallace contends that the district court erred in
directing a verdict on her state assault and battery claim
agai nst officers Collins and Harber. See Brief for Wallace at
44-45, Under M ssissippi |law, an assault occurs when a person
acts "intending to cause a harnful or offensive contact . . . or

an i nm nent apprehension of a such a contact,” and the victimis
"thereby put in such i nm nent apprehension.”™ Wbb v. Jackson,
583 So. 2d 946, 951 (M ss. 1991) (quoting Restatenent (Second) of
Torts 8 21 (1965)). "A battery goes one step beyond an assaul t
in that a harnful contact actually occurs.” 1d. However, in
effectuating an arrest, a police officer "may exert such physi cal
force as is necessary to effect the arrest by overcom ng the

resi stance he encounters." Id. (quoting Holland v. Martin, 214
Mss. 1, 9, 56 So. 2d 398, 400 (1952)). Wallace did not present
evidence that the police officers used nore force than necessary
to arrest Wallace. Therefore, the district court did not err in

determ ning that no reasonable jury could conclude that the

officers commtted an assault and battery agai nst Wall ace.

6 Because Wl |l ace cannot prevail on her constitutional
excessive force claim we find noot her argunents concerning the
qualified imunity of the police officers, see Brief for Wall ace
at 41, and the exclusion of testinony relevant to nunici pal
liability and the extent of her injuries. See id. at 41-44.
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For the foregoing reasons, we AFFIRM
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