UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 91-7221

JOHN D. QLI TSKY,
Pl ai ntiff-Appellee,

ver sus

SPENCER d FTS, | NC.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas
(CA3-84-1117-Q

(January 18, 1993)
Before KING and WENER, Circuit Judges.”

PER CURI AM **

Spencer G fts, Inc. (Spencer) appeals the district court's
award of attorney's fees to John D. ditsky after that court
rendered judgnent in favor of Aitsky on his age discrimnation

cl ai m agai nst Spencer. The judgnent followed the second trial on

Al t hough Chi ef Judge Eneritus John R Brown
participated as a nenber of the oral argunent panel for this
appeal , his subsequent illness prevents his participation in the
opi ni on we render today. Consequently, this appeal is decided by
guorum See 28 U . S.C. § 46(d).

““Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



the nerits of QAitsky's claim The award of attorney's fees
included fees in connection with the first trial of this case, in
which Aitsky prevailed, and the subsequent appeal to this court,
in which we reversed and remanded to the district court for a new
trial. Finding that the district court did not abuse its
discretion in making the award of attorney's fees, we affirm
| .
FACTS

Aditsky filed suit agai nst Spencer all eging that Spencer fired
him in violation of the Age D scrimnation in Enploynent Act
(ADEA)! and the Enployee Retirenent Inconme Security Act (ERISA).?
After ajury trial, the district court entered judgnent in favor of

Aditsky on both clains. Spencer appeal ed, raising six points of

error. Aitsky cross-appealed, arguing that the district court
erred in not awarding prejudgnent interest and additional
i qui dat ed damages. We reversed and remanded for a new trial,

hol ding that the district court erroneously admtted i nto evi dence
the Equal Enploynment Opportunity Commssion's (EEQCC) file on
Qitsky's charge.® W did not address AQitsky's arguments on
Ccross- appeal . The Suprene Court denied Aitsky's petition for
certiorari. The first trial, appeal and petition for certiorari

are collectively referred to as AQitsky |I.

129 U.S. C. 88 621-634.
?29 U.S.C. 88 1001-1461.

SQitsky v. Spencer Gfts, 842 F.2d 123 (5th Cr.), cert.
denied, 488 U.S. 925, 109 S. . 307, 102 L. Ed. 2d 326 (1988).
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At the second trial on remand, the jury returned a verdict for
Aditsky, finding that Spencer wllfully discrimnated against
Aitsky on the basis of age, and awardi ng hi mback pay of $500, 000
and | ost pension benefits of $100,000. The district court accepted
the jury's finding of willfulness, doubled the jury's back pay and
| ost pension benefits awards as |iquidated danmages, and awarded
$400, 000 as front pay and $123,000 as | ost pension danages under
AQitsky's ERISA claim* W affirned the decision of the district
court on the nerits of Aitsky's clains.® The second trial and

appeal are collectively referred to as Aitsky I1I.

The district court al so anarded A itsky $203,580 in attorney's
fees, which included tine spent on Qitsky I and in preparing for
and litigating the trial on renmand. In this appeal, Spencer
chal | enges that award of attorney's fees.

1.
ANALYSI S
W review a district court's award of attorney's fees for

abuse of discretion.® Spencer argues that the district court erred

“The district court stated that in light of its $123, 000
award as | ost pension benefits under ERI SA and the jury's award
of $100, 000 as | ost pension benefits under the ADEA, ditsky
woul d be entitled to recover only $123,000 for |ost pension
benefits (in addition to $100, 000 as |i qui dated danmages for
W I | ful ness) so as to prevent a double recovery of |ost pension
benefits.

SAitsky v. Spencer Gfts, Inc., = F.2d _ (5th Gr. 1992)
(No. 91-1010).

Hensl ey v. Eckerhart, 461 U S. 424, 437, 103 S. Ct. 1933,
76 L. Ed. 2d 40 (1983); Leroy v. Cty of Houston, 906 F.2d 1068,
1078 (5th Cr. 1990).




in anarding Aitsky attorney's fees related to AQitsky | because
(1) ditsky was ultimately unsuccessful in those proceedi ngs and
(2) those proceedi ngs were not essential and did not contribute to
Aditsky's success on remand. Spencer further argues that the
anount of the award is unreasonabl e.

A. PREVAI LI NG PARTY STATUS

Under 29 U S.C. 8 626(b), an award of attorney's fees to a
plaintiff who obtains a judgnent under the ADEA is governed by 29
US C 8§ 216(b). To be eligible for an award of attorney's fees,
the plaintiff nust have been a "prevailing party,"’ which neans
that "the plaintiff has succeeded on 'any significant issue in the
litigation which achieve[d] sone of the benefit the parties sought
inbringing suit.'"® The district court concluded that Aitsky was
a prevailing party because (1) ditsky achieved ultinmate success in
the litigation and (2) although the first judgnent in favor of
Aitsky was reversed, Aitsky's claimwas never determned to be
W thout nmerit because that judgnent was reversed and remanded for
a newtrial rather than reversed and rendered i n favor of Spencer.
That conclusion by the district court was not an abuse of
di scretion.

Once the district court determnes that a plaintiff is a

prevailing party, the plaintiff is entitled to a fee award of sone

Texas State Teachers Ass'n v. Garland | ndep. Sch. Dist.,
489 U.S. 782, 789, 109 S. Ct. 1486, 103 L. Ed. 2d 866, (1989)
(TSTA v. Garland); Hensley, 461 U S. at 43S.

8TSTA v. Garland, 489 U.S. at 791-92 (quoting Nadeau v.
Hel genpe, 581 F.2d 275, 278-79 (1st Cr. 1978)).
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kind,® but the quantum of the award nust be reasonable. The award
may not include conpensation for services on unsuccessful,
unrel ated clains. The district court nust "focus on the
significance of the overall relief obtained by the plaintiff in
relation to the hours reasonably expended on the litigation."' The
district court nust not include in the calculation of an award of

attorney's fees hours which are "' excessi ve, redundant or ot herw se
unnecessary,' or which result fromthe case being overstaffed
."12 Spencer contends that because Aitsky was not ultimately
successful in Qitsky I, his claim was not successful to that
extent, and he is therefore not entitled to attorney's fees for the
services rendered in connection with Qitsky I, especially given
that Aitsky introduced the evidence the adm ssion of which by the
district court ultimately caused the reversal of the first trial.
Aitsky argues in response that his opposition to Spencer's
appeal in AQitsky | was essential to his ultinmate success on the
merits of his claimbecause, in the absence of any opposition, we
woul d have reversed and rendered in favor of Spencer, rather than
remanding for a newtrial. ditsky further asserts that as it was

the district court's decision to admt the EEOCC s file into

evidence in the first trial--not Aditsky's decision to introduce

°ld.

OHensl ey, 461 U.S. at 435.
1] d.

12| eroy, 906 F.2d at 1079 (quoting Hensley, 461 U S. at
434).



the file--that we held to be reversible error, we should not
penalize himfor the district court's erroneous evidentiary ruling
by preventing him fromrecovering attorney's fees for Qitsky |I.
This argunent is tenuous but not wholly w thout nerit.

True, it was ditsky who introduced the evidence that
ultimately caused the reversal of the first judgnent and the
addi ti onal attorney's fees associated wth the appellate
proceedi ngs and second trial; yet, we are not convinced that
Aditsky's action was so wong as to prohibit himfrom recovering
those fees. At the tinme of the first trial, this circuit had not
deci ded whet her section 706(b) of Title VII of the Gvil R ghts Act
of 1964, which prohibits the use of conciliation material as
evidence in subsequent proceedings, applied to ADEA cases.
Furthernmore, we did not address that question in our opinions in

either Aditsky | or Qitsky Il. Thus, when AQitsky introduced the

EECC file into evidence at the first trial, it was far fromsettl| ed
that the adm ssion of such evidence woul d cause reversible error.
It is unfortunate that the adm ssion of that evidence caused the
parties to incur additional time and expense in pursuing appeals
and in retrying this case. Nevertheless, we find that Aitsky not
only introduced the evidence in good faith, but did so when the
adm ssibility was an open question. Under those circunstances the
district court did not abuse its discretion in awardi ng attorney's
fees to Aitsky for the first trial and appell ate proceedi ngs.

B. DUPLI CATI VE LEGAL SERVI CES

1342 U.S.C. § 2000e-5(b).



Spencer correctly argues that ditsky is not entitled to
recover attorney's fees for services perforned in connection with
the second trial that were duplicative of the services perfornmed in
connection with the first trial. The district court specifically
addressed t hat concern, recogni zi ng that duplicative efforts should
not be awarded. Following its exam nation of the records submtted
by Aitsky's counsel, the court concluded that the nunber of hours
claimed was reasonable and did not appear to be the result of
duplicative work. We cannot say that the quantum of the district
court's award of attorney's fees was unreasonabl e or that the award
resulted froman abuse of that court's discretion.

We do not suggest by our opinion today that district courts
are in any way relieved of their duty to examne tinme records and
other fee-related evidence to prevent the award of attorney's fees
for duplicative work. W are satisfied in the instant case,
however, that the district court perfornmed this duty in a manner
consistent wwth the exercise of its discretion.

L1,
CONCLUSI ON

In the exercise of its discretion, the district court
concluded that Aitsky was entitled to recover attorney's fees as
the prevailing party in his action agai nst Spencer. The district
court's award included fees for services rendered in connection
wth the first trial of this case. Even though Aitsky introduced
evi dence the adm ssion of which caused a reversal of the first

judgnent and required a newtrial, the district court did not abuse



its discretion either inawarding Aitsky attorney's fees for those
proceedi ngs or in determ ning the quantum of the award.
In addition, Aitsky is entitled to recover attorney's fees

for the appeal in Qitsky Il, as the prevailing party in those

proceedi ngs. Counsel for Aitsky may submt verified docunentation
in support of the quantum of attorney's fees for the appeal in

Aditsky Il, including this appeal, within fifteen days follow ng

release of this opinion. Counsel for Spencer may respond within
fifteen days following receipt of copies of Aditsky's
docunent ati on.

In all other respects, the judgnent of the district court is

AFF| RMED.



