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Bef ore, JOHNSON, GARWOOD, and JONES, Circuit Judges.!?
EDITH H JONES, G rcuit Judge:

Each of the three appellants was charged wth and
convicted of conspiracy to distribute, and various counts of
possession with the intent to distribute cocaine. Their source of
drugs was tied by the evidence very closely to Colonbia's Medellin

Cartel. Among the nost pressing contentions before us is the

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



conpl ai nt of appellant Miuinoz that the district court refused to
grant a continuance when his only excul patory witness refused to
testify without his attorney's being present. Further, Minoz and
Rojo raised interesting questions whether the court incorrectly
applied the guidelines, 8 1B1.3, to determne the anount of
cocai ne, and hence the | ength of sentence, they were cul pable for.

W affirm the district court's decisions on issues
chal I engi ng appellants' convictions, but we vacate and renmand
Roj o' s and Munoz' cases for resentencing.

FACTS AND PROCEDURAL HI STORY

John Paul Wber, fornerly a Swiss pastry chef, was
arrested in April of 1989 for distribution of cocaine. He
cooperated with the governnent and has aided in the successful

prosecution of nunmerous drug deal ers associated, inter alia, wth

Jose "Al ex" Ranpbs. Ranps, already sentenced to inprisonnent for
life, was a major drug kingpin whose Houston, Texas operation
regul arly distributed thousands of kil ograns of cocai ne he i nported
from Col onbi a. Weber, one of Ranbs's custoners, would obtain the
cocaine from Ranos in Houston and sell it in Dallas and other
cities. Inthis case, Wber's information |l ed to the indictnent of
23 all eged conspirators. Appel  ant Rojo was accused of being a
mul ti -ounce cocaine distributor and customer of Wber in Dallas.
Munoz and Saltos were alleged to have aided in the transfer of the
drugs from Ranbs to Wber.

After the jury was inpanelled, but before opening

argunents, Nelson and Leonora Cam nero, codefendants with the



appel l ants, pled guilty. The follow ng day, the district court
explained to the jurors that the Cam neros were absent because they
had pled quilty. He further cautioned them not to inpute the
Cam neros' guilt to the remining defendants. No attorney
obj ected, asked for further instructions, or noved for a newtrial.

Munoz was the only defense wtness. However, his
attorney, M. Bush, had arranged for Alex Ranps to testify in
Munoz's behal f. Bush expect ed Ranps to excul pate Minoz, apparently
by testifying that Minoz was nerely a hired hand in charge of
Ranos' s ranch near Houston and uni nvol ved in drug trafficking. But
once on the witness stand, Ranbs refused to testify because of his
attorney's absence. After an extended colloquy, the trial went on.

The jury found the three appellants guilty, and they were
sentenced to lengthy terns of inprisonnent. In sentencing the
defendants, the district judge followed the PSR and attributed to
each defendant the entire anount of drugs involved in the Ranps
conspiracy. Appellants raise nunerous issues for review.

DI SCUSSI ON

Sal t os

The conpl ai nts of appellant Saltos are easily addressed.
Saltos first contends he was inproperly joined with co-defendants
Munoz and Rojo, who, he alleges, were nenbers of a separate and
di stinct conspiracy. He further conplains of prejudice because a
greater quantity of evidence was presented against his co-
def endants than against hinself. He is nost upset about the

adm ssion of evidence that I|inked the unindicted conspirator



Gustavo Gaviria to Pablo Escobar, a notorious nenber of the
Medel I'in drug cartel
The general rule is that defendants who are indicted

toget her should be tried together. Zafiro v. United States,

us _ , 113 S. C. 933, 937 (1993). In Zafiro, the Suprene
Court recently re-enphasized the broad discretion conmtted to
district courts to exam ne notions for severance nmade by crim na
def endant s. Fed. R Cim Proc. 14. The Court held that when
def endants have, as here, been properly joined for trial, a
severance is warranted only to avert a "serious risk that a joint
trial would conpromse a specific trial right of one of the
def endants, or prevent the jury from making a reliable judgnent
about guilt or innocence.” US| 113 S. . 938. The
Court listed sone exanples of potential prejudice, but it also
stated that |ess drastic neasures than separate trials, such as

limting instructions, mght often cure a risk of prejudice. 1d.

The Court al so sought specificity in the clains of prejudice.

Measured by the stern but fair Zafiro test, the district
court's refusal to sever Saltos was hardly an abuse of discretion.
Saltos is hard put to identify any specific prejudice caused by his
joint trial with Rojo and Munoz other than testinony referring to
Pabl o Escobar.! Yet that prejudice is not related to joinder of

co-defendants so much as to the nature of the conspiracy, for

. In general terns, Saltos avers that Minoz and Rojo were
menbers of a different conspiracy. He references no testinony to
support his theory, but it was a defense which his attorney
argued and on which the jury was instructed. No prejudice arose
froma joint trial in this respect.
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Col onbi an cocai ne was the direct supply source for Al ex Ranbs, who
sold in deals arranged by Saltos. Thus, even if Saltos had been
tried separately, very simlar evidence woul d have been adm tted.
In any event, the trial court's l[imting instruction rem nded the
jury to judge each co-defendant individually. This instruction,
not objected to by Saltos, was sufficient to alleviate any risk of

prejudice fromjoinder. See Zafiro, 113 S. . at 938, 939.

Sal tos al so contends that the uncorroborated testinony of
Paul Weber, which forned the case against him was insufficient to
sustain his convictions for conspiracy and ai di ng and abetting the
possession of cocaine with intent to distribute on January 17,
1989. On reviewof a sufficiency of the evidence claim this court
considers all the evidence in the |light nost favorable to the
governnent, drawing all reasonable inferences and credibility

choices to support the jury verdict. U.S. v. H nojosa, 958 F. 2d

624, 628 (5th Gr. 1992). The evidence here was sufficient.
Paul Weber testified of his personal, firsthand know edge
of Saltos's involvenent in the drug ring. Wber testified that he

of ten pl aced orders for cocai ne fromthe Ranbs organi zati on t hrough

Saltos, and he described the conspirators' npbdus operandi. Wber
testified that on January 17, 1989, he gave Salt os, whom he knew as

"Tomas," a substantial anmount of noney for cocaine, and within the
hour, Saltos delivered to Wber ten kilograns of cocaine from
Ranos. Al t hough this testinony was uncorroborated, this court
recently determned that there is no requirenent that testinony of

a co-conspirator who is fulfilling the terns of a plea agreenent be



corroborated by i ndependent evidence. U.S. v. Hernandez, 962 F.2d

1152, 1157 (5th Cr. 1992). The jury is responsible for eval uating
credibility. In Hernandez, as in this case, the jurors were
infornmed that the witnesses were acconplices, and they were further
informed of the plea agreenent. Thus, when viewed in the |ight
nmost favorable to the governnent, a rational juror could find
Weber's testinony credi ble and could have determ ned that Saltos
commtted the crine charged.

Munoz

Appel lant Munoz wurges that the court erred by not
granting a continuance until Al ex Ranpbs's attorney was able to be
present for Ranpbs's hoped-for excul patory testinony. Al t er na-
tively, he challenges his own attorney's conpetence for not
securing a continuance. The appeal of Minoz's sentence wll be
dealt with at the end of this opinion.?

Munoz conplains that the trial court violated his right
to conpul sory process because Ranbs refused to testify wthout
Ranos's attorney being present. According to Minoz, Ranos'
attorney had infornmed both the governnent and his attorney that
Ranmos would willingly testify on behalf of Munoz. On the day that
Ranpbs was subpoenaed to testify, however, he refused. After being
sworn, Ranpbs attenpted to plead the Fifth Anmendnent, stating that
he did not want to inplicate hinmself on unrelated charges

outstanding in New Jersey and Houston. The trial court inforned

2 Munoz's brief adopted the argunents of appellant Rojo
and will be so treated in the section addressing Rojo' s appeal.
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Ranos that since he had pled guilty to the charges involved in this
case, he had waived his Fifth Anendnent privilege with respect to
those i ncidents underlying the guilty plea. The court prom sed him
that he woul d not be questioned on matters involved in the other
prosecutions. Ranos still refused to testify unless his | awer was
present .

An i nqui ry on t he whereabouts of Ranbs's counsel reveal ed
t hat Munoz' attorney had been unable to reach hi mrecently and t hat
he had gone into the hospital for an operation. The court chided
Munoz' counsel for not having brought these matters to his
attention until the fourth day of trial and for having forgotten
the illness of Ranbs's attorney. During the discussions of Ranps's
refusal to testify, the court invited a notion for continuance,
stating: "You can object to continuing and preserve your error,
but we're going to continue with the trial." The district judge
informed Ranbs that he would hold a contenpt proceeding when

Ranos's attorney becane available, and he refused to stop the

trial.

The governnent first asserts that Munoz did not nmake a
proper request for continuance. It is true that Munoz's attorney
neither stated, "I request a continuance,"” nor acknow edged the

court's coment that he could preserve his error. Odinarily, a
careful attorney woul d have done one or the other in response to
the court's express reference to a conti nuance. Neverthel ess, from
the entire context of the dialogue between the court and the

attorneys, such a request can be inferred. After the judge's



above- quoted remarks, Minoz's attorney explained the reasons that
he would Ii ke a continuance. He protested that Ranps offered his
client's only corroborative defense evidence. On facts sonmewhat
simlar to these, the Eleventh Crcuit has held that a request for

conti nuance could be inferred. D ckerson v. State, 667 F.2d 1364,

1369-70 (11th Gr. 1982).
Assuming that a nmotion for continuance was nmade and

denied, we review the court's action under an abuse of discretion

st andar d. H cks v. Wainwight, 633 F.2d 1146, 1148 (5th Cr.
1981). Wien a notion for continuance for the purposes of securing
defense witnesses is denied, we have considered the follow ng
factors probative: the diligence of counsel's efforts to interview
the wtnesses and procure their presence; the probability of
securing their testinony within a reasonable tine; the specificity
w th which the defense is able to descri be their expected know edge
or testinony; the degree to which that testinony is expected to be
favorable for the accused; and the unique or cunul ative nature of

the testinony. Id. at 1149 (quoting U.S. v. Uptaine, 531 F.2d

1281, 1287 (5th Gir. 1976)).

Munoz does not fulfill the critical requirenent that the
W tness i s expected to give substantial testinony favorable to the
accused. At trial, the only showi ng that Ranbs was going to give
excul patory evidence in favor of Minoz cane from Miunoz's attorney
based on a conversation with Ranps's attorney. The affidavit filed
wth this court on appeal was not executed by Ranbs but by his

attorney. There was no real tender or proof of Ranpbs's expected



testi nony. U.S. v. Poston, 902 F.2d 90, 97-98 (D.C. Cr. 1990)

(Thomas, J.) (on simlar facts, the court notes that the potenti al
statenents of the party invoking the Fifth Anmendnent were "nere
assertions regarding the utility of a prospective testinmony [which]
do not provide a sufficient basis to conpel a continuance."). The
cases relied on by Munoz do not support his position. 1In Shirley
v. State of North Carolina, 528 F.2d 819 (4th Gr. 1975), the

prospective witness had already filed sworn testinony that he had
seen anot her person, not the defendant, in possession of the drugs
which formed the basis of the case. Id. at 822. Further, in
Hi cks, the psychiatrist whose testi nony was made unavai |l abl e by t he
court's refusal to grant a continuance notion had previously filed
affidavits stating that he was prepared to testify that the
petitioner was psychotic on the date of the alleged offense. 633
F.2d at 1149.

In the instant case, we have no evidence, of the type
available in Shirley and H cks, that Ranbos woul d have testified to
excul pate Minoz. All we have is the self-serving statenents of
Munoz's attorney and the attorney for Ranbs. There is no affidavit
fromthe all eged excul pating witness nor is there sworn testinony
inany court. |[|f anything, Ranps's staunch refusal to testify for
fear of incrimnating hinmself, despite the court's rebuke and
threat of a contenpt proceeding, casts serious doubt over the
i kelihood of his later offering excul patory testinony. As a

matter of |l aw, the evidence before this court cannot formthe basis



of an abuse of discretion by the district court in denying the
cont i nuance.

Munoz's claim of ineffective assistance of counsel is
based solely upon the premse that, if this court upholds the
deni al of the continuance because counsel failed to exercise due
diligence to assure that Ranbs would testify at trial, such
om ssion was of constitutional nagnitude. W have not discussed
the issue whether Minoz's attorney M. Bush used due diligence
because it was unnecessary to do so. But even if we consider
Bush's all eged | ack of diligence in obtaining Ranbs's testinony as
a ground of ineffective assistance, the claimis neritless. | t
does not pass the "deficiency" prong of the test for

constitutionally ineffective counsel. Strickland v. Washi ngton

466 U. S. 668, 687-88 (1984). Bush arranged for a tinely appearance
of Ranbs. He had interviewed Ranbs and spoken with his attorney
before trial. Bush had no advance warni ng either that Ranpos woul d
i nvoke his privilege agai nst self-incrimnation or that Ranbos woul d
demand the presence of his attorney before testifying. It is thus
not surprising that Bush failed to assure the presence of Ranbs's

attorney. Wth these facts in mnd, it is inpossible to find that

Bush failed to fulfill the first prong of the Strickland test.
Roj o
Roj o first argues that the prosecutor's closing

argunents were so unfair that a newtrial was warranted. The court
may not reverse a case because of inproper jury argunent unl ess the

remarks substantially affected the defendant's right to a fair
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trial. United States v. Murrah, 888 F.2d 24, 27 (5th GCr. 1989).

The court is to consider the argunents in the context of the entire

trial. United States v. Pierre, 958 F.2d 1304, 1312 (5th Cr.

1992). Defendants objected to only one of the alleged prejudicial
st at enent s. This court reviews the statenments to which the
defendant's attorney did not object for plain error. The defendant
must prove and the court nust find that the argunent caused a
m scarriage of justice--that the jury would not have convicted him
if it had heard a proper argunent. |d.

We have carefully reviewed the prosecutor's closing
argunent, along with cautionary jury instructions and the strength
of the evidence against appellants and, as to the prosecutoria
statenents that were not objected to, we find no plain error.
Rojo's reliance on Miurrah is msplaced, for the heart of that
reversal was the prosecutor's statenents challenging the integrity
and ethical standards of the defense counsel, made against the
backdrop of a circunstantial evidence case, 888 F.2d at 26. Here
the evidence is primarily of a direct testinonial nature, and no
aspersions were cast on the defense attorney.

Rojo tinmely objected to one inproper statenent by the
prosecutor nmade in response to an inproper statenent by Rojo's
counsel urging the jury to find that Graldo, a witness not called
to testify by the governnent, would have been favorable to Rojo.
The governnent attorney, in rebuttal, denied this inference and
suggested it was the "duty" of the defense to subpoena Graldo if

he woul d have hel ped their case. Wen defense counsel objected,
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the court instructed the jury that either side may subpoena
W t nesses. The prosecutor should not have inplied that the
def endant had any such duty. Nevertheless, the court's instruction
sufficiently cured the error.

Rojo al so conpl ains that he was prejudi ced because the
jury was infornmed that codefendants Nel son and Leonora Cani nero
pled guilty after the trial had begun. Again, in the absence of a
tinely objection, we may only review for plain error. It is not
even wong, nuch less a plain error for the jury to find out that

codef endants have pled guilty. U.S. v. Horton, 646 F.2d 181, 186-

87 (5th Gr. 1981); U.S. v. Delucca, 630 F.2d 294, 299 (5th Cr

1980); U.S. v. Beasley, 519 F.2d 233, 240, 246 (5th Cr. 1975)

(footnote citations omtted), vacated on other grounds 425 U S

956, 96 S. Ct. 1736, 48 L.Ed.2d 201 (1976). The court al so gave a
limting instruction adnonishing the jury that guilty pleas were
not to be regarded as evidence against the remaining defendants.
This instruction aneliorated any possible error. DelLucca, 630 F. 2d

at 298; U.S. v. Sockwell, 699 F.2d 213, 216 (5th CGr. 1983);

Beasl ey, 519 F.2d at 239.
SENTENCI NG
Munoz and Rojo persist in their objections to the anount
of cocaine for which the court held them cul pable under the
Sent enci ng GQui deli nes. These objections were made first inwitten
responses to the presentence reports (PSR s) and then renewed at

the sentencing hearing. Each defendant argued that he was not
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involved with the anount of cocaine attributed to him by the
probation officer's report.

When revi ew ng applications of the Sentencing Gui del i nes,
this court nmakes | egal determ nations de novo, while findings of
fact are subject to the "clearly erroneous” standard of review

United States v. Muwurning, 914 F.2d 699, 704 (5th Gr. 1990).

Under this standard, the court exercises plenary review over the
| egal standard used in determ ning the cal cul ati on of a defendant's
sentencing | evel based on anounts of drugs distributed by persons

other than the defendant. United States v. Coll ado, 975 F.2d 985,

989 (3d Cir. 1992).

The PSR s in this case and the judge's comments at
sentencing indicate the magnitude of the conspiracy Jose Ranpbs
headed. Each of the PSR s states in al nost identical |anguage that
"the anmount of drugs involved in this offense far exceeds the top
of the drug quantity table in this section".3 The judge,
overruling counsel's objections to this statenent, stated that such
a finding was consistent with the evidence at trial. The court and
the PSR s both apparently considered as "relevant conduct" for
sent enci ng coconspirators Minoz and Rojo the hundreds of kilos of
cocai ne that Ranpbs was inporting fromColonbia. U S S. G § 1Bl. 3.

This conclusion inplied that the entirety of the anpbunts of drugs

3 As Defendant Miunoz points out in his reply brief, this
statenent is in obvious conflict with the recommended sentenci ng
| evel of 36 (where 42 was the maxinum). W speculate that the
probation officer used a superseded version of the guidelines
under which 36 was the maxi num of fense | evel .
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in the conspiracy was reasonably attributable to any nenber
convi cted of conspiracy.

This is an incorrect statenment of law. According to the
Sent enci ng Qui del i nes pertaining to conspiracy, each conspirator is
to be sentenced on the basis of (a) the defendant's own conduct and
(b) the conduct of co-conspirators "in furtherance" of the joint
activity "that was reasonably foreseeable by the defendant." See
Section 1B1.3, Commentary, Application Note 1 (cross referenced by
section 2Dl1.4). The sentencing court nust determ ne the quantity
of controlled substance that the defendant knew or should have

reasonably foreseen was involved in the conspiracy. United States

v. Puma, 937 F.2d 151, 159-60 (5th Gr. 1991). The reasonabl e
foreseeability requirenent of section 1B1.3 requires a finding
separate froma finding that the defendant was a conspirator. |d.

at 160; U.S. v. Warters, 885 F.2d 1266, 1273 (5th G r. 1989). It

is inmportant to note that the entire anount of drugs involved in a
conspiracy is not automatically attributable to any defendant.
Punma, 937 F.2d at 160. See W WIlkins & J. Steer, Relevant
Conduct: The Cornerstone of the Federal Sentencing CGuidelines, 41
S.C L. Rev. 495, 510 (1990). The exanples and Application Note 1 of
the Commentary to 8 1B1.3 helpfully illustrate various situations
under which "the reasonable foreseeability" standard of relevant
conduct either allows or precludes the attribution of crimnal
activity of other co-conspirators to a particul ar defendant.

Al t hough the defendants did not specifically object to

the court's failure to make findings concerning the anount of
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cocai ne whi ch the defendants shoul d have reasonably foreseen, they
did conplain that they were not involved in the full range of the
Ranpbs conspiracy. There is support for this contention in the
facts recited in the PSR, which attribute only one specific,
quantified transaction each to Rojo and Minoz. At trial, their
ongoi ng activities were fleshed out sonewhat but still appear to
have been | ess extensive than, say, Ranps's participation in the
conspiracy. The "foreseeability" of coconspirators' conduct or the
scope of the conspiracy known to the appellants is an open
guesti on. Lanmentably, the PSR s did not discuss the issue of
foreseeable amobunts of drugs attributable to Minoz and Rojo
i ndividually, and this om ssion may wel |l have |l ed the court astray.

This case is thus simlar to United States v. Mtchell,

964 F.2d 454 (5th Gr. 1992), in which the court reversed a
sentence because there was no indication in the PSR that Mtchel
was aware of the other nenbers of the extensive cocai ne conspiracy
or the extent of their purchases. Id. at 460. l ronically,
Mtchell arose from John Paul Wber's revel ati ons agai nst other
drug traffickers.

Because the underlying | egal standard used by the judge
in assessing the sentences was incorrect, we nust remand for
resentenci ng both Muinoz and Rojo. At resentencing, the district
court should nmake a finding of foreseeability in accordance with
section 1B1. 3.

CONCLUSI ON
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Having rejected the appellants’ attacks on their
convictions but agreed that Mnoz' and Rojo's cases require
resentencing, these cases are AFFIRMED in Part, and VACATED and
REMANDED f or RESENTENCI NG of Munoz and Roj o.
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