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UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
VERSUS

EALUM LEE STEARMAN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(CR3 90 268 1)

(Decenber 22, 1992)
Before KING DAVIS and WENER, G rcuit Judges.
DAVIS, Circuit Judge:!?

Stearman appeals his conviction for destroying property
affecting interstate commerce by neans of fire or an expl osive. W
affirm

| .
At 4:17 in the norning of Septenber 24, 1986, Captain Jinmmy

Kerr of the Geenville Fire Departnent went to the Floor Store,

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



owned and operated by appellant, Stearman. He found the building
on fire, one of the doors blown off its hinges, the odor of
gasoline in the building, and the presence of several containers
that snelled of gasoline.

Paul a Wakefield, who worked as an agent with Stearman's real
estate office in Row ett, Texas, received a call at about 6:00 that
nmorni ng, asking if Stearman was there. The caller told her that
there had been a fire at the carpet store and they were | ooki ng for
St ear man. Wakefield agreed to go and went to the real estate
office to see if he was there. Barbara WIlis, who hel ped manage
the real estate office and ran a courier service, arrived at the
of fice at about 6:45 a. m

In a tel ephone conversation with Stearman's wife Faye, Wllis
|learned that a van parked in front of the real estate office
bel onged to Stearnman. Upon | ooking inside the van, WIIlis and
Wakefield found Stearman's wal l et, a briefcase, and a note. WIlis
snel |l ed the strong odor of gasoline in the van and saw cont ai ners
fromwhi ch the odor emanated. The note stated in part as follows:

My dearest Faye.

VWl | soneone got nme, but | will never know who.

| woke up and went to the store for sone reason this
norni ng. --don't know why. | went in at the up-stairs outside
ent[]rance and was net with a ball of fire.

| knew | would be accused of doing it since |I was
burned, so | just left tothink it over. | may cone back

and nmay not.

Stearman testified that the note was in his handwiting but that he

did not recall witing it.



Dr. Kurt Lange testified at the trial that he exam ned
Stearman at the energency roomof the VA Hospital in Dallas on the
nmorni ng of Septenber 24, 1986. According to the doctor's notes,
Stearman stated that he went to his business that norning and found
it on fire. Stearman said that when he opened the door, flanes
flewup in his face, burning himsuperficially.

Tonmy Henphill, the manager of the Floor Store, testified that
about a week before the fire, Stearman asked hi mwhether the store
had adequate fire insurance. The fire insurance in effect on the
Fl oor Store on the date of the fire was $100, 000 on the buil ding
and $40,000 on personal property. On that date, the insurance
agent received a request, in Stearman's handwiting, for an
increase in the coverage to $120, 000 on t he buil di ng and $50, 000 on
personal property. A Floor Store check dated Septenber 19, 19 |,
for $923.81 to pay past-due prem uns acconpani ed the request.

Donal d Wonbl e, an auditor with the Bureau of Al cohol, Tobacco
and Firearnms, exam ned the Floor Store's financial records and bank
records relative to Stearman's ot her business activities. Wnble
testified that for the period of October 1985 through Septenber
1986, the Floor Store suffered a negative cash flow of "possibly
$2,500," despite investnments by the owners and bank | oans totalling
approxi mat el y $90, 000. According to Wnble, Stearnman's real estate
busi ness showed a net |oss of $18,000 for the period from January
to Septenber 1986.

At his trial, Stearman testified that after waki ng up at about

4:00 on the norning of the fire, he went to check the store. He



said that when he served in the mlitary, he had devel oped a
pattern of waking up at night, working, and then going back to
sleep. He said that when he opened the upstairs door at the back
of the store, he was hit with fire, or a ball of fire. Stearman
testified that he did not recall |eaving or going to the hospital.
Concerning his wife's statenent that he never |eft hone wthout
telling her, he testified: "Wll, |I don't just |eave conpletely.
She considers the store or the office where I work part of ny hone
because | alnost live there."

Stearman raises five issues on appeal

1) The governnent obtained the indictnent through the use of
perjured or inflammtory testinony; 2) the district court violated
Stearman's Sixth Anmendnent right to represent hinself; 3) the
district court inproperly conditioned his pretrial release on
accept ance of court-appoi nted counsel; 4) the district court failed
to advise him of his right to standby counsel; and (5) he was
denied the right to effective assistance of counsel. W consider
t hese argunents bel ow.

1.
A

Stearnman contends that the district court's denial of his
nmotion to dismss the indictnment denied hi mdue process and a fair
trial. In an addendumto his notion to dism ss, he asserted that
the indictnment resulted fromperjured testinony of ATF Agent Kar
Anglin, the principal grand jury wtness. After a hearing, the

court found the evidence insufficient to denonstrate (1) that



Anglin intentionally m srepresented any fact in his grand jury
testinony; (2) that any of his testinmony which was inconplete or
i naccurate was |likely to have caused the grand jury to indict; and
(3) that any prosecutorial m sconduct occurred.

To establish his claim that the indictnment was defective
Stearman nust show either the use of perjured testinony or
governnment m sconduct. See United States v. Bourgeois, 950 F.2d
980, 985 (5th Cr. 1992); see also United States v. Sullivan, 578
F.2d 121, 124 (5th Gr. 1978) ("[A]bsent perjury or governnment
m sconduct, an indictnment is [not] flawed sinply because it is
based on testinony that |ater may prove to be questionable."). The
district court's findings concerning these elenents can be set
aside only if this Court finds themto be clearly erroneous. See
Boureoi s, 950 F. 2d at 984 (prosecutorial m sconduct); Sullivan, 578
F.2d at 124 (deferring to trial court's finding of no perjury).

The district court credited Agent Anglin's testinony over that

of Stearman and his w tnesses. Rule 52(a), Fed. R Gv. P.,
provides in part, "Findings of fact, whether based on oral or
docunentary evidence, shall not be set aside unless clearly

erroneous, and due regard shall be given to the opportunity of the
trial court to judge of the credibility of the wtnesses."
Accordingly, "when a trial judge's finding is based on his decision
to credit the testinony of one of two or nore w tnesses, each of
whom has told a coherent and facially plausible story that is not
contradi cted by extrinsic evidence, that finding, if not internally

i nconsistent, can virtually never be clear error."” Anderson v.



Cty of Bessener City, 470 U S. 564, 575, 105 S.C. 1504, 84
L. Ed. 2d 518 (1985). The Rule 52(a) "clearly erroneous" standard
al so applies to the court's findings in crimnal cases. See United
States v. Wight, 797 F.2d 245, 249 (5th Cr. 1986), cert denied,
481 U.S. 1013 (1987).

Stearman relies on six excerpts fromAgent Anglin's testinony,
each of which he contends was false. W have carefully reviewed
all of these statenents and Stearman's contention that they are
fal se and prejudicial. Agent Anglin had a factual basis for all of
t hese statenents. In nost instances, Stearnman disputed the factual
basis agent Anglin relied upon. But the district court did not
clearly err in finding that agent Anglin did not intentionally
m srepresent facts or otherwi se attenpt to m sl ead or prejudice the
grand jury. This argunent is without nerit.

B

St ear man next contends that the prosecution and the magi strate
j udge deprived himof due process and a fair trial by conpelling
himto accept appointed counsel and not allowng himto exercise
his requested right of self-representation. |In support of these
contentions he relies principally on his Affidavit A, which he
executed al nost a year after his trial. Because this affidavit was
not considered by the district court and is not part of the record
on appeal, we decline to consider it. See United States v. Hatch,
926 F.2d 387, 395 (5th Cir.), cert. denied, 111 S.C. 2239 (1991).

After being indicted, Stearnan appeared before the nmagi strate

judge on Cctober 18, 1990, and was commtted without bail. The



next day, the CGovernnent noved for Stearman's detention pending
trial and for a psychiatric exam nation. On Cctober 23, 1990, the
magi strate judge rel eased himon his personal recogni zance. The
court appointed the Federal Public Defender as Stearnman's counsel
of record.

Al so on Cctober 23, 1990, the Governnment noved to wthdrawits
motion for a psychiatric examnation, "on the grounds that the
def endant has now accepted appointed counsel who will be able to
initially determ ne whet her the defendant is nentally conpetent to
stand trial." The district court granted the notion.

Stearman filed a pro se pretrial notion, requesting that the
court recogni ze his "right to question the governnent w tnesses ...
and to present all or part of the opening and cl osing statenents."
At the pretrial hearing the court denied this notion and advi sed
t he defendant that he could not participate during the trial except
through his attorney. The day after the jury was sworn, Stearnman
filed a pro se notion to replace the Public Defender asserting
i nconpet ence of his counsel. Stearman did not suggest that he
W shed to proceed pro se but rather asked that the court replace
his attorney by appointing "conpetent and effective counsel." The
court denied this notion after the prosecutor’'s opening statenent.

Stearman asserts that at his initial detention hearing he
asked to represent hinself throughout the proceedings. He avers
that "the governnent stated it would insist on a psychiatric
exam nation unl ess Stearnman accepted appointed trial counsel." As

a result, he states, "he accepted appointed trial counsel, wth



assurance from the magistrate that Stearnman could act as co-

counsel, question[] wtnesses, and make an opening and closing

statenent." To support these contentions, he again refers to his
Affidavit A
W will not consider Stearman's affidavit in support of his

contentions. See Hatch, 926 F.2d at 395. \Wether these events
occurred as Stearman says they did could be determned by the
transcripts of the October 18 and 23, 1990, proceedi ngs before the
magi strate judge. Stearman has not included themin the appellate
record, however. As appellant, Stearman is responsible for
ordering those parts of the record on which he relies to support
his clainms of error, "and his failure to do so prevents us from
reviewi ng this assignnment of error." United States v. O Brien, 898
F.2d 983, 985 (5th Gr. 1990); see also Fed. R App. P. 11(a).

The record does not show that Stearnan was conpel |l ed to accept
appoi nted counsel by the Governnent's insistence on a psychiatric
exam nation unless he did so. The notion for an exam nation was
based on Stearman's "conduct and the nature of the offense," wth
no mention of whether he was to be represented by counsel.

St ear man had an absol ute right of self-representation, Faretta
v. California, 422 U. S. 806, 835-36, 95 S. (. 2525, 45 L. Ed. 2d 562
(1975), as the district judge advised himat the pretrial hearing.
Unli ke Faretta, however, Stearnman never unequivocally declared to
the trial judge that he wanted to represent hinself and did not
want counsel . Rat her than requesting |leave to proceed pro se,

St earman noved for the appointnent of new counsel to replace the



public defender. The record does not reveal that he ever asked to
proceed pro se. These circunstances refute Stearman's clai mthat
he was wrongfully induced to proceed with court-appoi nted counsel
rather than pro se.

Stearman's notion for permssion to question governnment
W tnesses and to present opening and closing statenents at his
di scretion requested a hybrid representation to which he was not
entitled. United States v. Norris, 780 F.2d 1207, 1211 (5th Cr
1986) .

At the pretrial hearing, the district judge advised Stearnman

that he could not both proceed pro se and be represented by

counsel. Stearman said only, "At the hearing on our release | was
under the understanding . . . that | could ask questions of
W t nesses. " He said nothing about the magistrate judge's

assuring himthat he could do so. There is no record evidence to
support Stearman's assertion that the magistrate judge told him
that he could act as co-counsel, which woul d have been contrary to
settled | aw

Stearman is entitled to no relief on this claim

C.

Stearman contends that his conviction should be reversed on
grounds that the magistrate judge conpelled himto accept court-
appoi nted counsel as a prerequisite to his release on his own
recogni zance. He argues that this violated his Ei ghth Anendnent

right to be free from excessive bail.



This contention nerits no relief because of its nootness. An
Ei ghth Anendnent claimregarding pretrial bail is noot follow ng
t he defendant's conviction. See Murphy v. Hunt, 455 U. S. 478, 48l
02 S.C. |18, 71 L.Ed.2d 353 (1982).

D

Stearman al so seeks reversal on grounds that the magistrate
judge and trial judge failed to advise hi mof his presuned right to
standby counsel. He relies on two cases which hold that a trial
court may appoint standby counsel for a defendant, Faretta v.
California, 422 U S. at 835 n.46; and United States v. Kelley, 539
F.2d 1199, 1201 n.3 (9th Cir.), cert. denied, 429 U.S. 963 (1976).
This Court has held, however, that while this is "the preferred
practice," it is "not mandatory." Neal v. Texas, 870 F.2d 312, 316
(5th Gr. 1989) (quoting McQueen v. Bl ackburn, 755 F.2d 1174, 1178
(5th Gr.), cert. denied, 474 U S. 852 (1985)). Accordingly, the
district court was not required to inform Stearman that standby
counsel could be appointed in the event that he desired to proceed
pro se.

E

Stearman finally contends that his appointed attorney failed
to provide himeffective assistance of counsel. Stearman asserts
that his attorney erred by not offering into evidence at trial
"significant excul patory evidence regarding profitability of the
busi ness. " He alleged ineffective assistance in his pretria
nmotion to replace his counsel and in his post-trial notion for

acquittal or newtrial, but not on this specific ground. Stearnman

10



relies on his Affidavit B, another post-trial affidavit which is
not part of the record. The court declined to consider this
affidavit. See Hatch, 926 F.2d at 395.

Thi s court considers all eged ineffective assi stance of counsel
on direct appeal only in "rare cases where the record allow s] us
to evaluate fairly the nerits of the claim"” United States v.
H gdon, 832 F.2d 312, 314 (5th Gr. 1987), cert. denied, 484 U S.

1075 (1988). Because this is not such a "rare case,"” we declineto
consider the issue, without prejudice to Stearman's right to raise
the issue in a proper proceeding pursuant to 28 U.S.C. § 2255. See
id.

Stearnman's conviction i s AFFI RVED
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