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For the Fifth Crcuit

No. 91-7082

JOHN B. RAINES, JR,
Pl ai ntiff-Appellant,

VERSUS

CI TY OF STARKVILLE, M SSI SSI PPI

A Muni ci pal Corporation; L. E. Spruill, Larry Sisk,
Stanl ey Bowl es, Sheridan Maiden, David Lindley, WIIiam
Stacy, Mary Lee Beal, Thomas E. Prentice, Terrance
Christian, M H Pittman, Victor L. Zitta, John CQutl aw,
Harold E. WIIlianms, Ed Buckner, and Robert Smth,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(CA-EC-88-319-S-0O

( February 8, 1993 )

Bef ore GARWOOD and DeMOSS, Circuit Judges.”
PER CURI AM **

* Chi ef Judge Eneritus John R Brown sat for oral argunent
in this case, but died before issuance of the final decision
herein. Accordingly, this decision is rendered by a quorum of
the panel pursuant to 28 U . S.C. § 46(d).

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



PROLOGUE

John B. Raines filed suit in federal district court
pursuant to 42 U.S.C. § 1983 alleging that M. Spruill and the
City of Starkville (Starkville) had commtted the foll ow ng
constitutional violations: (1) unlawful arrest; (2) use of
excessive force; and (3) unlawful conspiracy to interfere with
busi ness. The district court granted sunmary judgnment in favor
of the defendants on the § 1983 clains. Raines then filed a
nmotion for reconsideration that was denied by the district court.
Rai nes appeal s both the grant of summary judgnent and the deni al
of his notion for reconsideration.

HOWIT ALL BEGAN

On April 9, 1985, after nore than thirty years in the
aut onobi | e sal vage busi ness, Raines filed for bankruptcy;
subsequent |y, the bankruptcy trustee scheduled a car crush to
crush the remai nder of Raines's junk autonobiles, which were the
bankruptcy estate's only assets. The trustee intended to sel
the crushed autonobiles as scrap netal. The car crush was
schedul ed for Novenber 18, 1987. The crush was to be conducted
on the southern half of the property which was initially deeded
to M. Raines by the Gty of Starkville in 1977. Title to the
southern half of the property had been the subject of litigation
in Mssissippi state court between Raines and Spruill; however,
on Cctober 2, 1987, the Chancery Court of Cktibbeha County,

M ssi ssippi entered an order, which was later affirned by the



M ssi ssi ppi Suprene Court, declaring Spruill to be the sole owner
of the southern half of the property.

On Novenber 17, 1987, the day before the car crush, the
mayor of Starkville warned Raines that he would be arrested if he
interfered with the crush. Despite the mayor's warning, on
Novenber 18, 1987, Raines arrived at the site of the car crush.
Spruill had arranged for bulldozers to spread dirt on the
property after Raines's cars had been renoved for crushing.

VWhile Spruill's bulldozer was attenpting to spread dirt on the
property, Raines purposely placed his car in front of the
bul | dozer to prevent Spruill fromnoving dirt onto the property.
Rai nes called the Starkville Police Departnent and requested that
a police officer be dispatched to the scene of the car crush
When the police officer arrived, the officer noticed that Raines
was repositioning his car in front of the bull dozer every tine
the bull dozer noved. Wen the officer asked Raines to stop
repositioning his car and to step out of his car, Raines refused.
Rai nes cursed, yelled, and continued to reposition his car,
despite the officer's instructions that Raines desist, he refused
to obey any conmands that the officer gave him The officer,
concerned that other people in the area woul d be endangered by
Rai nes's reckless driving, attenpted to place Rai nes under
arrest. Raines resisted, continued to curse and yell, and
attenpted at | east once to reenter his car after he had been
renmoved fromthe vehicle. Raines was eventually arrested and

charged with disorderly conduct, assault, and resisting arrest.



On Novenber 21, 1987, three days after the car crush, Raines
returned to the property with plans to renove vari ous autonobiles
on that property which conprised his remaining business
inventory. After hearing that Raines intended to enter the
property, Spruill contacted the city attorney who in turn asked
two police officers to informRaines that he would be arrested if
he returned to the property. Raines alleges that this action,
taken along with all the previous actions, including his forceful
arrest, indicate that there existed a nunicipal policy that
i nvol ved a conspiracy on the part of Starkville and Spruill to
deprive Raines of his constitutional and statutory rights.

On August 8, 1991, the district court granted summary
judgnent in favor of Starkville and Spruill, and on Septenber 4,
1991, the district court denied Raines's notion for
reconsi derati on.

Dl SCUSSI ON

VWas The Notice of Appeal Tinely?

The following chart indicates in relevant part the sequence

of events that led to this appeal.

DATE EVENT

August 8, 1991 District court order granting def's
nmotion for sunmmary judgnment

August 21, 1991 Plaintiff's notion for reconsideration
filed with the district court judge

Septenber 4, 1991 Plaintiff's notion for reconsideration
i s denied.

Cct ober 4, 1991 Noti ce of appeal filed




The first issue is whether Raines's notice of appeal was
tinmely. Under Fed. R Cv. P. 4(a), a notion for reconsideration
that is tinely filed will toll the tinme period for filing a
noti ce of appeal.! The gravanen of Starkville's argunment is that
Rai nes's notice was not tinely filed because Raines failed to
file his notion for reconsideration with the district court clerk
as required by local rules,? rather Raines filed his notion with
the district court judge. Starkville argues correctly that "a
tinmely notion" for reconsideration "filed in the district court”
must be treated as a notion to anmend the judgnent under Fed. R

Civ. P. 59(e).® Lavespere v. N agara Machine and Tool Wrks, 910

F.2d 167, 173 (5th Cr. 1990), reh'g denied, 920 F.2d 259 (5th

Cir. 1990).4 Fed. R Cv. P. 5(d), which governs the deadline

for filing a Rule 59(e) notion, requires filing either "before

! Fed. R App. P. 4(a) provides that a notice of appeal nust
be filed wwthin 30 days after the date of entry of the judgnment
or order that is appeal ed.

2 Rule 8(b) of the Uniform Local Rules of the United States
District Courts for the Northern and Southern Districts of
M ssi ssippi provide in part as follows: "The original of each
nmotion, and all affidavits and other supporting docunents shal
be filed with the clerk at the division office where the action
is docketed.™

3 Fed. R Civ. P. 59(e) provides that "[a] npotion to alter
or anend the judgnent shall be served not l|ater than 10 days
after entry of the judgnent."

4 See also Forsythe v. Saudi Arabian Airlines Corp., 885
F.2d 285, 288 (5th Gr. 1989); Charles L.M v. Northeast
| ndependent School District, 884 F.2d 869, 870 (5th Gr. 1989);
Harcon Barge Co. v. D & G Boat Rentals, 784 F.2d 665, 669-70 (5th
Cir. 1986) (en banc), cert. denied, 469 U S. 930 (1986).
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service or within a reasonable tine thereafter."® Geat Anerican

Ins. Co. v. Rush, 670 F.2d 995, 996 (5th Cr. 1982).

Starkville advances the technically correct argunent that
Raines's failure to file his notion for reconsideration with the
district court clerk results in a breach of the applicable rules

of procedure. |In response, Raines cites International Business

Machines v. Edelstein, 526 F.2d 37, 46 (2d Gr. 1975), for the

proposition that all papers submtted to a presiding judge's
chanbers should be considered filed within the neaning of Fed. R
Cv. P5(d) and 5(e). First, Edelstein is a second circuit case
which is not binding on this court. Second, the court in

Edel stein expressly held that filing papers wwth a judge is
"proper only when the Court's discretion has been invoked by one
of the parties for good cause."” 1d. at 46. The court's

di scretion has not been invoked in this case.

Neverthel ess, the district court in the case at hand acted
as if Raines's notion for reconsideration had been properly
filed, and all parties proceeded under the assunption that Rai nes
had technically conplied with the applicabl e procedures.
Therefore, we disagree with Starkville's argunent that allow ng
this appeal, despite Raines's apparent failure to technically
conply with the applicable rules of federal procedure, would open

a "Pandora's Box" of innunerable excuses and factual scenari os

> Fed. R Cv. P. 5(d) has since been anended in part as
follows: "All papers . . . shall be filed with the court within a
reasonable time after service . . . ." This anmendnent took
effect on Dec. 1, 1991, and does not affect this appeal.
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for those parties who do not tinely file Rule 59 notions. Since
it does not appear as if any of the parties were injured by

Rai nes' s nonconpl i ance, and the judge acted on the notion, we
conclude that this m stake was harml ess. The filing of the
motion with the presiding judge tolled the tinme period for filing
a notice of appeal.

Mbti on For Reconsi deration

Starkville also argues that this court's review nust be
limted to a review of the district court's order denying
Rai nes's notion for reconsideration. Raines's notice of appeal®
refers specifically to the "final judgnent entered in this action
of the 3rd day of Septenber, 1991," which, as Starkville points
out, is the final order denying Raines's notion for

reconsi der ati on. In Friou v. Phillips Petroleum Co., 948 F. 2d

972, 974 (5th Cr. 1991), this court held that an error in

desi gnating a judgnent appeal ed should not bar an appeal if the
intent to appeal a particular judgnent can be fairly inferred,
and if the appellee is not prejudiced or msled by the m stake.
The court in Friou noted that although the notice of appeal in
that case did not specify that the plaintiffs were appealing the
district court's grant of sunmmary judgnent in favor of the

def endants, the defendants were not prejudiced or msled by the

i nperfect notice. |1d. Therefore, the court treated the case as

6 Fed. R App. P. 3(c) specifically requires the foll ow ng:
"The notice of shall specify the party or parties taking the
appeal ; shall designate the judgnent, order or part thereof
appeal ed from and shall nanme the court to which the appeal is
t aken."



an appeal fromthe grant of summary judgnent in favor of the
defendants. 1d.

Simlarly, we reject Starkville's argunent that Raines's
failure to designate precisely the final judgnment appeal ed from
strictly limts our reviewto the notion for reconsideration.
Defects in the notice of appeal should be construed broadly in

favor of the appellant. 1d.; Torres v. QGakland Scavenger Co.,

487 U.S. 312, 316-17, 108 S. C. 2405, 2408-09, 101 L. Ed. 2d 285
(1988). It is beyond the bounds of common sense to argue, as
Starkville has, that Raines would intentionally Iimt his appeal
to the denial of his notion for reconsideration. Construing the
noti ce of appeal broadly, we nust conclude that despite its
obvious failure to so indicate, Raines intended to appeal the
grant of summary judgnent in favor of the defendants. W are,
however, synpathetic to Starkville's conplaint that, for the
second tine, Raines has failed to technically conply with the
applicable rules of federal civil and appel |l ate procedure;
nevert hel ess, we cannot conclude that these carel ess procedural
errors deprive this court of jurisdiction.

The district court's order denying Raines's notion for
reconsideration is reviewed under an abuse of discretion

st andar d. M dl and West Corp. v. Federal Deposit Ins. Corp., 911

F.2d 1141, 1145 (5th Cr. 1990) (holding that standard of review
for denial of Rule 59(e) notion is abuse of discretion). Since
the notion for reconsideration addresses the district court's

conclusions with respect to the grant of summary judgnent in



favor of the defendants, we now turn to the nerits of Raines's
contentions on appeal that the district court erred in granting
sumary judgnent on his § 1983 cl ai ns.

Sunmmary Judgnent

Rai nes alleges that the district court erred in granting
summary judgnent to the defendants on his 42 U S.C. § 1983
clains. Under Fed. R Cv. P. 56(c), a party is entitled to
summary judgnent as a matter of law if, when the evidence is
viewed in the |ight nost favorable to the nonnovant, there are no

genui ne issues of material fact. Adickes v. S.H Kress & Co.,

398 U. S. 144, 158-59, 90 S. . 1598, 26 L. Ed. 2d 142 (1970).
An appellate court reviews a trial court's grant of a notion for
summary judgnent under the sane standard as that used by the
trial court--the appellate court enploys a de novo standard of
review with respect to the law and the facts are viewed with

def erence to the nonnovant. E.E.O. C. v. Southern Publishing Co.

894 F.2d 785, 789 (5th Cr. 1990); More v. Mssissippi Valley

State Univ., 871 F.2d 545, 548-49 (5th Gr. 1989). This court,

however, need not defer to any fact assunptions nmade by the trial

court. New York Life Ins. Co. v. Baum 707 F.2d 870, 871 (5th
Cir. 1983). |In addition, the determ nation of whether a factual
di spute exists nust be governed by the substantive evidentiary

standards that apply to the case. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255, 106 S. C. 2505, 91 L. Ed. 2d 202 (1986)
(hol ding that where the clear and convinci ng evi dence standard

applied, the appropriate summary judgnent question in a



def amati on case was whether the evidence in the record would
support a reasonable jury finding either that the plaintiff has
shown actual nmalice by clear and convincing evidence or that the
plaintiff has not).

Rai nes has nanmed Spruill and the nunici pal defendants, which
conprise the City of Starkville, the Mayor of Starkville, Menbers
of the Board of Al derman, and various police officers enployed by
the Gty of Starkville as defendants to this action. |[In order,
we address Raines's § 1983 clains of unlawful arrest, excessive

use of force, and unlawful conspiracy to interfere with business.

Section 1983

Title 42 U.S.C. 8§ 1983 creates a cause of action agai nst
"[e] very person who, under color of any statute, ordinance,
regul ati on, custom or usage, of any State or Territory or the
District of Colunbia, subjects or causes to be subjected, any
citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and | aws .

." Section 1983 does not create federal court jurisdiction,
rather federal jurisdiction for § 1983 actions is conferred
pursuant to 28 U.S.C. § 1331, which provides for general federal
guestion jurisdiction, or 28 U S.C. § 1343(3), which provides
that the district courts shall have original jurisdiction of any
civil action authorized by law to be comenced by any person

"[t]o redress the deprivation, under color of any State | aw,
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statute, ordinance, regul ation, custom or usage, of any right,
privilege, or imunity secured by the Constitution of the United
States or by an Act of Congress providing for equal rights of
citizens or of all persons within the jurisdiction of the United
States." The purpose of § 1983 was to give litigants a federal
forumto adjudicate violations of federally protected civil

ri ghts because the state | aw was either inadequate on its face or

adequate in theory but inadequate in practice. Mnroe v. Pape,

365 U.S. 180, 173-74, 81 S. C. 473, 5 L. Ed. 2d 492 (1961),

overrul ed by Monell v. Department of Social Services, 436 U S.

658, 98 S. . 2018, 56 L. Ed. 2d 611 (1978). The respondents in
Monr oe argued unsuccessfully that Congress's use of the words
"“under color of" excluded acts of an official who could show no
authority under state |law, state custom or state usage to do
what he did. [d. at 172. The Court concluded that even random
or unaut horized acts of governnent officials, if violative of the
plaintiff's federal statutory or constitutional rights, were
actionabl e under 8§ 1983. It wasn't, however, until Monell v.

Depart ment of Social Services, 436 U S. 658, 98 S. C. 2018, 56

L. BEd. 2d 611 (1978), that the Suprene Court, overruling Mnroe
in part, held that nunicipalities were "persons" subject to
l[iability under 8 1983. Nevertheless, the Mnell Court
restricted a municipality's 8 1983 liability to damages that
resulted fromthe execution of a municipal policy or custom

We conclude, therefore, that a |local governnent nay not

be sued under 8§ 1983 for an injury inflicted solely by

its enployees or agents. Instead, it is when execution

of a governnent's policy or custom whether made by its
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| awmakers or by those whose edicts or acts may fairly

be said to represent official policy, inflicts the

injury that the governnent as an entity is responsible

under § 1983.
436 U. S. at 658. To prevail in a 8§ 1983 action against a
muni ci pality, therefore, a plaintiff nust establish that he was
injured and that sone nunicipal policy or custom caused that

injury. Polk County v. Dodson, 454 U S. 312, 326, 102 S. C

445, 70 L. Ed. 2d 509 (1981). As an initial matter,
plaintiffs in a 8 1983 action nust plead specific facts which, if

proved, would establish liability.” |In Leatherman v. Tarrant

" The circuits are split on the issue of the specificity of
pl eadings required in a civil rights action. The First, Second,
Fourth, Ninth, and Tenth circuits have adopted |iberal pleading
requi rements that do not require 8§ 1983 plaintiffs to plead facts
wWth specificity. See Kader Corp. v. Mlbury, 549 F. 2d 230 (1st
Cr. 1977); dQiveri v. Thonpson, 803 F.2d 1265 (2d Cr. 1986),
cert. denied, 480 U. S. 918, 107 S. C. 1373 (1987); Loe v.

Arm stead, 582 F.2d 1291 (4th Cr. 1978), cert. denied, 446 U S
928, 100 S. Ct. 1865 (1980); Gbson v. U S., 781 F.2d 1334 (9th
Cir. 1986), cert. denied, 479 U S. 1054, 107 S. . 928 (1987);
Shah v. Los Angeles County, 797 F.2d 743, 747 (9th G r. 1986);
Jones v. Hopper, 410 F.2d 1323 (10th G r. 1969), cert. denied,
397 U.S. 991, 90 S. Ct. 1111 (1970). In contrast, the Third,
Fifth, Sixth, Ei ghth, Eleventh, and District of Colunbia circuits
require specific fact pleadings. D strict Council 47 v. Bradl ey,
795 F.2d 310 (3d Cir. 1986); Elliott v. Perez, 751 F.2d 1472 (5th
Cir. 1981); Dom nique v. Telb, 831 F.2d 673 (6th Cr. 1987);
Strauss v. Gty of Chicago, 760 F.2d 765, 767-78 (7th Gr. 1985);

Morton v. Becker, 793 F.2d 185, 187 (8th G r. 1986); Lancaster V.
Newsone, 880 F.2d 362 (11th Gr. 1989); Haynesworth v. Mller
820 F.2d 1245 (D.C. CGr. 1987). The Seventh Crcuit has
expressed skepticismof the hei ghtened pl eadi ng requirenent
concluding that this requirenent appeared to conflict wth the
Federal Rules of Cvil Procedure. Elliott v. Thomas, 937 F.2d
338, 345 (7th Cr. 1991), cert. denied, 112 S. C. 973, 117 L
Ed. 2d 138 (1992).

The nost recent Fifth Grcuit case on the issue of specific
fact pleadings in civil rights cases is Leathernman v. Tarrant
County Narcotics Intelligence and Coordination Unit, 954 F.2d
1054, 1055 (5th Gr.), cert. granted, 112 S. C. 2989,

u. S. (1992). The appellant in Leathernman asked the
court to reconsider the wi sdom of the hei ghtened pl eadi ng

12



County Narcotics Intelligence and Coordi nation Unit, 954 F.2d

1054, 1055 (5th Gr. 1992), cert. granted, 112 S. C. 2989,

u. S. (1992), the Fifth Crcuit held that a civil rights

conplaint nust allege with particularity all material facts
establishing a plaintiff's right of recovery, and, in cases such
as this one, facts that support the requisite allegation that the
muni ci pality engaged in a policy or customfor which it can be

held liable. 1In addition, this hei ghtened pl eadi ng requirenment

was extended to the municipal liability context in Palnmer v. Gty

of San Antonio, 810 F.2d 514, 516-17 (5th Cr. 1987). The

hei ght ened pl eadi ng requirenent, therefore, applies to all § 1983
cases brought in this circuit, including cases brought agai nst
muni ci palities.

Good Cop, Bad Cop: Unlawful Arrest And Use of Excessive Force

Rai nes argues that the district court erred in granting
summary judgnent in favor of Starkville because there was a genui ne
issue of material fact with regard to the |awful ness of Raines's
arrest, the amount of force used by the police officers during the
arrest, and the extent of Raines's injuries caused by the arrest.
The essence of Raines's claimis that the police officers violated

his clearly established constitutional rights under the Fourth

requirenent. 1d. at 1061. The court declined to do so and Judge
Gol dberg, in a special concurrence, opined that "until such tine
as the en banc court sees fit to reconsider [the hei ghtened

pl eadi ng requirenent], and in the absence of an intervening
Suprene Court decision underm ning our settled precedent, | find
mysel f constrained to obey the command of the hei ghtened pl eadi ng
requirenent." 1d.
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Amendnent by arresting hi mw thout probable cause. Fields v. Gty

of South Houston, 922 F.2d 1183, 1189 (5th Cr. 1991) (holding

there is no cause of action for “false arrest' under § 1983 unl ess

arresting officer | acked probabl e cause); Bodzin v. Cty of Dallas,

768 F.2d 722, 724 (5th Cr. 1985) (holding that warrantl ess arrest
vi ol ates suspects' Fourth and Fourteenth Anendnment rights if
arresting officer |acks probable cause to believe that suspect has
commtted crine). Under M ssissippi law, a police officer may nake
an arrest without a warrant for breach of the peace threatened or
attenpted in his presence.® |In addition, under M ssissippi |aw,
di sturbance of the peace by violent, |loud, or offensive talk or by
conduct which may lead to a breach of the peace is illegal.?®

The district court found that Raines's cursing, yelling, and
refusal to obey any commands that the officers gave hi mconstituted
a sufficient violation of the applicable M ssissippi lawto justify
arrest. One of the officers was also injured when Raines, after
refusing to obey the officers' instructions, drove his car in
reverse while the officer was standi ng i nside the open door on the

driver's side of Raines's autonobile. As a result of these

8 Mss. Code Ann. 8§ 99-3-7 (Supp. 1989) provides that "[a]n
officer or private person may arrest any person w thout warrant,
for an indictable offense coonmitted, or a breach of the peace
threatened or attenpted in his presence .

® Mss. Code Ann. 8§ 97-35-15 (1972) provides that "[a]ny
person who di sturbs the public peace or the peace of others, by
violent, or loud, or insulting, or profane, or indecent, or
of fensi ve, or boisterous conduct or |anguage, or by intimdation,
or seeking to intimdate any other person or persons, or by
conduct either calculated to provoke a breach of the peace or by
any other act, shall be guilty of a m sdeneanor

14



findings, the district court concluded that Raines failed to cone
forward with evidence sufficient to create a genuine issue of
material fact as to whether the officers' conduct was objectively
unreasonable in light of clearly established law. W fail to see
where the district court erred in reaching this concl usion. I n
fact, it appears that the M ssissippi statute which proscribes
behavior that would |lead to a breach of the peace was enacted to
crimnalize the type of conduct exhibited by Raines. Rai nes' s
argunent on appeal consists of a recitation of the facts of the
case, followed by the bold conclusion that these facts nust |ead
this court to conclude that his 8 1983 rights were violated by the
all egedly unlawful arrest. Even if the facts are viewed wth
deference to the nonnoving party, Raines's behavior at the car
crush was at best erratic. Raines has raised no argunent and has
pointed to no specific facts that would persuade us that the
district court erred.

Rai nes also argues that the officers used excessive force
during the arrest and that this excessive force constituted a
violation of his constitutional rights. For the reasons noted
below, there is no basis for municipal liability in respect tothis
claim The individual arresting officers are entitled to qualified
inmmunity if an objectively reasonable officer could conclude that
their conduct on the occasion in question did not violate then

clearly established constitutional limtations. See Anderson v.
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Creighton, 107 S.C. 3034 (1987).1° As the events in question
occurred in 1987, prior to G ahamv. Connor, 109 S. C. 1865 (1989)

and Hudson v. MMIllian, 112 S. C. 995 (1992), the clearly

established lawin this respect was that of Shillingford v. Hol nes,

634 F. 2d 263 (5th Gr. 1981). See Muwuille v. Gty of Live Gak, 977

F.2d 924, 927-29 (5th Gr. 1992); Sinpson v. Hi nes, 903 F.2d 400,

403 (5th Gir. 1990).

In Shillingford, this court observed that 8 1983 was not a

general tort statute, but only inposed liability for rights secured
by the Constitution. "We here consider the distinction between
those personal injuries for which redress is allowable under
Section 1983 and those, however wongful, for which a renmedy nust
be sought under state tort law." 1d., 634 F.2d at 264. The court

in Shillingford held that physical abuse by police under col or of

state law may in sone circunstances constitute a constitutiona
deprivation allowi ng recovery of damages under 8§ 1983. 1d. at 265.
"The right to be free of state-occasioned damage to a person's
bodily integrity is protected by the Fourteenth Arendnent guarant ee

of due process.” 1d. This right to be free of state-occasioned

10 Raines clainms the qualified imunity defense is limted
to federal officers. W reject this contention because it is
wel | established that both state and federal police officers are
entitled to assert the defense of qualified imunity. Davis v.
Scherer, 468 U S. 183, 104 S.C. 3012, 82 L. Ed. 2d 139 (1984);
Cagne v. Gty of Galveston, 805 F.2d 558, 559 (5th Cr. 1986),
cert. denied, 483 U S. 1021, 107 S. . 3266 (1987); Saldana v.
Garza, 684 F.2d 1159, 1162 (5th Gr. 1982), cert. denied, 460
U S 1021, 103 S. . 1253; Harris v. Row and, 678 F.2d 1264,
1271 (5th Cr. 1982), cert. denied, 459 U S. 864, 103 S. C. 143,

16



damage has al so been prem sed on the Fourth Anendnent?!! guarantee
of a person's right to be secure in their persons, nmade applicable

to the states via the Fourteenth Anrendnent. The Shillingford court

enunci ated the test for redress of excessive force clains under 8§
1983 as foll ows:
If the state officer's action caused severe i njuries, was
grossly di sproportionate to the need for action under the
circunstances and was inspired by nmalice rather than
merely careless or unw se excess of zeal so that it

anounted to an abuse of official power that shocks the
conscience, it should be redressed under Section 1983.

In the case at hand, Rai nes's own nedi cal expert and exam ni ng
physician testified that Raines had a "slight swelling" and
"di scoloration" of his left armas aresult of his scuffle with the
police during the arrest. Raines contends that his age--he was 64
years old at the tine of the arrest--his bruised el bow, and the
reasonabl e force necessary to arrest him given his age and size
were all factors that shoul d have been probative of whether he was
able to make a legally sufficient claim Even taking Raines's age
and size into consideration, our review of the record neverthel ess
| eads us to concl ude that none of the actions taken by the officers

inthis case so "shocks the conscience" as torise to the | evel of

11 "The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonabl e searches and
sei zures, shall not be violated, and no Warrants shall issue, but
upon probabl e cause, supported by GCath or affirmation, and
particularly describing the place to be searched, and the persons
or things to be seized.” U S. Const. anend. |V.
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a constitutional violation actionable under & 1983.12 Despite
Rai nes's assertions to the contrary, there is no evidence that
indicating that the district court erred in concluding that Raines
suffered no serious physical injury. An arrest is, by definition,
a confrontational affair and we have |ittle doubt that nmany arrests
i nvol ve sone formof physical coercion. Mst injuries that result
fromarrests, evenif they are actionable, do not rise to the | evel

of a constitutional violation under the Shillingford test;

depending on the actions of the officers, however, they may be

sufficient to give rise to a state tort claim Shillingford, 634

F.2d at 265.

The district court did not err in concluding that Raines did
not establish a genuine issue of material fact to show either
injury of such character or objectively unreasonable excessive
force so as to denonstrate that any reasonable officer would have
realized that the force enployed violated then clearly established
constitutional limtations.

If It Were Done When 'Ti s Done,

Then 'Twere Wll It Were Done Quickly:
Muni ci pal Conspiracy?

12 See also Pfannstiel v. Cty of Mrion, 918 F.2d 1178,
1185 (5th Gr. 1990) (holding that an arrest that invol ved
sl apping the arrestee and throwng himto the ground did not
amount to an injury of constitutional severity); Johnson v.
Morel, 876 F.2d 477, 480 (5th Cr. 1989) (en banc) (per
curiam (holding that an officer's harassnent, humliati on,
ridicule, and handcuffing of an arrestee so tightly that the
handcuffs | eft permanent scars created a genui ne issue of
material fact as to the use of excessive force); Raley v. Fraser,
747 F.2d 287, 289 (5th Gr. 1984) (holding that an arrest the
resulted in bruised arns, a scraped face, and welts on the wists
of the arrestee was not so gross as to nake 8§ 1983 applicable).
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Rai nes al so al | eges t he exi stence of an unl awful conspiracy on
the part of Spruill and Starkville to deprive him of his
constitutional rights. As discussed earlier, under Mbonell v.

Departnent of Social Services, 436 U S. 658 (1978), a municipality

isliable only if a conplaining party can establish that his injury
was caused by a nmunicipal policy. This court defined what

constitutes a nunicipal policy in Bennett v. Gty of Slidell as

foll ows:

1. A policy, ordinance, regul ation or decision that is
officially adopted and ©pronulgated by the
municipality's Jlawnmaking officers or by an
official to whom the |awmkers have delegated
pol i cy-maki ng authority; or

2. a persistent, w despread practice of city officials
or enployees, which, although not authorized by
officially adopted and promulgated policy, is so
common and well settled as to constitute a custom
that fairly represents nunicipal policy. Actual or
constructive know edge of such custom nust be
attributable to the governing body of that
muni cipality or an official to whom that body has
del egat ed policy-nmaking authority.
735 F.2d 861, 862 (5th Cr. 1984) (en banc) (per curiam, cert.
deni ed, 472 U.S. 1016, 105 S. C. 3476, 87 L. Ed. 2d 612 (1985).
Rai nes argues that the "Lease Agreenent"” and the "Rel ease and

Lease Cancel |l ati on Agreenent," which provides that the Gty clear
Rai nes's business inventory fromthe property for the benefit of
Spruill, clearly establishes the existence of a mnunicipal policy
that is part of a larger conspiracy to deprive Raines of his
constitutional rights. Raines contends, in particular, that the
"Rel ease and Lease Cancell ation Agreenent" was entered into "as a

pretext to give the City of Starkville authority to clear Raines's
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personal property off the Property for the benefit of Defendant
Spruill." There is nothing in the record to support this
contention. The "Rel ease and Lease Cancel | ati on Agreenent"” that is
the basis for Raines's alleged conspiracy theory is nothing nore
than a standard rel ease agreenent which rel eases each party and
their assignees fromany and all future liability. Further, the
"Rel ease and Lease Cancellation Agreenent” was entered into to

supersede the "Lease Agreenent" previously entered into by the Cty

of Starkville and Spruill's assignors because Spruill, pursuant to
the terns of the "Lease Agreenent," had cancelled the "Lease
Agreenent." This type of commercial transaction does not appear to
be either covert or out of the ordinary. There is sinply no

evidence of any policy, ordinance, regulation, decision, or
W despread practice of the Gty of Starkville that would justify
the conclusion that there exists a nunicipal policy of any sort,
much | ess a conspiracy. Raines's argunent on the conspiracy issue
consists of a long list of innuendos that taken as a whole are
insufficient to support any claimthat there was collusion on the
part of Spruill and Starkville to deprive Raines of his
constitutional rights. Furthernore, as Starkville correctly points
out, there is absolutely no evidence of any causal |ink between the
al | eged muni ci pal policy and the injuries sustained by Raines. 1In
fact, Raines hinself initiated the call to the Starkville police
that ultimately resulted in his arrest. We conclude that the
district court did not err in finding that Raines did not plead (or

produce evidence of) facts sufficient to show the existence of a
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muni ci pal policy or conspiracy to deprive Raines of any of his
federal constitutional or statutory rights.?®®

CONCLUSI ON

The district court did not err in granting sunmary judgnent

adverse to Raines on all his clains.

AFFI RVED,
13 Rai nes nmakes these sane allegations of illegal conspiracy
against Spruill. There is case |aw that supports the proposition

that individuals engaged in conspiracies with nmunicipalities can
be held liable under 42 U.S.C. § 1983. Adickes v. Kress & Co.,
398 U.S. 144, 90 S. Ct. 1598, 26 L. Ed. 2d 142 (1970). W reach
the sanme conclusion with respect to Spruill as we do with respect
to Starkville--that the district court did not err in concluding
that Raines did not plead (or produce evidence of) facts
sufficient to show liability.
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