UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 91-7074

(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
DOROTHY ALEXANDER,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of M ssissipp
(CRD-91- 36- D)

(February 18, 1992)
Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

Dorothy Al exander pled guilty to one count of credit card
fraud, in violation of 18 U S.C. § 1029(a)(2) (1988). Al exander
was sentenced to twenty-one nonths inprisonnent and three years
supervi sed release, and was ordered to pay restitution in the
amount of $7,752.48. Al exander appeals, arguing that the district
court (1) violated Fed. R Crim P. 11(f) by entering judgnent upon

her guilty plea wthout first satisfying itself of the factual

“Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



basis for that plea; and (2) conmtted plain error by sentencing
her under the version of the federal sentencing guidelines in
ef fect at sentencing, rather than the versionin effect at the tine
of the offense. W affirm
I
A
The district court held a hearing, at which Al exander entered
a plea of guilty to one count of credit card fraud in violation of
18 U.S.C. 8§ 1029(a)(2).* At that hearing, the district court
conducted the follow ng coll oquy:
Q Now, M's. Al exander, have you recei ved a copy of the
indictnment, the charges against you, and specifically
Count 3, to which you agreed to plead guilty?
A Yes, sir.

* * %

Q Count 3 of the indictnent charges you with credit
card fraud, in violation of Section 1029, Title 18 of the
United States Code. Before you could be found guilty by
ajury inthis court, the governnent would have to prove
by conpetent evi dence beyond a reasonabl e doubt that you
used an unaut hori zed access devi ce and thereby obtai ned
somet hi ng of val ue aggregating at |east $1,000 during a
one-year period . . . . Do you understand t he gover nnent
woul d have to prove each of these elenents before you
could be convicted in this case?

A Yes, sir.
2nd Supp. Record on Appeal at 5-6. The district court then called

on the Governnent to state a factual basis for Alexander's guilty

. See 18 U.S.C. § 1029(a)(2) (1988) (A person commts an
offense if she "know ngly and with intent to defraud traffics in or
uses one or nore unauthorized access devices during any one-year
period, and by such conduct obtains anything of val ue aggregating
$1000 or nore during that period.").
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pl ea, consisting of the proof against Al exander. The prosecutor
st at ed:

[ T] he governnent would show that, from on or about
1985 wuntil January 1990 . . . the defendants, John
Fitzgerald WIllianms, Dorothy Marie WIIians, Dorothy
Al exander, Vickie Rogers, and Angela Scott nade credit
card applications to a nunber of conpanies and used
credit cards issued to themfromthose conpanies.

[ T] he basi c nmet hod behi nd t he operati on was that the
five persons would fraudulently obtain credit cards or
lines of credit fromvarious corporations.

* * %

The governnent would also show that . . . each of
t hese persons woul d trade cards and use cards that they
had applied for.

* * %

[With respect to Count 3 of the indictnent, the
governnent woul d al so show specifically as follows: [A
credit card] application dated Novenber 17, 1986, in the
name of Dorothy Marie Wllianms . . . was sent to Chevron
Travel Card Corporation. The application was granted in
the name of Dorothy Marie WIlians . .

The governnent would also show by invoices and
recei pts which have been traced via handwiting anal ysis
back to Dorothy Al exander that a nunber, that over 70 of
these sales drafts were attributed to the handwiting of
Dor ot hy Al exander.

* * %

The governnment woul d further show that during this
ti me period? an account bal ance of at |east $1,775.80 was
charged as to this account for which no paynent has been
made.

ld. at 10-13. The district court asked, "Ms. Al exander, do you

substantially agree with what the prosecutor said you did?"

2 The indictnent alleged that Al exander commtted credit
card fraud "Begi nning [on] or about Novenber 1986, and conti nui ng
to on or about Novenber 30, 1987." See Record on Appeal, vol. 1
at 8.
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Al exander replied, "Yes, sir." |d. at 13. The district court then
found that there was a factual basis for Al exander's guilty plea,
accepted the plea, and entered judgnent. See id. at 13-14.

B

At sentencing the district court adopted the factual

statenents and sent enci ng gui deline cal cul ations in the presentence
i nvestigative report. See Record on Appeal, vol. 2, at 4; PSR at
6. Al exander received a base offense level of 6, pursuant to
section 2F1.1(a) of the federal sentencing guidelines. See United
St at es Sent enci ng Conmm ssi on, CGuidelines Manual, 8§ 2F1.1(a) (1990).
Al exander received an increase of four points (resulting in an
of fense |evel of 10) because the total loss resulting from her
fraudul ent acts and those of her relatives exceeded $20,000. See
US S G 8 2F1.1(b)(1); Record on Appeal, vol. 2, at 4; PSR at 5.
Based on the of fense |l evel of 10 and a crimnal history category of
IV, the district court sentenced Alexander to 21 nonths
i nprisonment and three years supervised release, and ordered
Al exander to pay restitution in the amount of $7,752.48. See
Record on Appeal, vol. 2, at 4, 6. Alexander did not object to the
PSR, see id. at 3, or to the sentence inposed by the district
court. See id. at 7-09.

I

A

Al exander argues that the district court violated Fed. R

Crim P. 11(f) by failing to satisfy itself of the factual basis



for her guilty plea.® Specifically, Al exander argues that there
was no factual basis for two essential elenents of her offense: (1)
that she acquired $1000 worth of property; and (2) that she
acqui red $1000 worth of property within a one-year period. See 18
U.S.C. § 1029(a)(2) (1988).

Rul e 11(f) provides that "[n]otw t hstandi ng the acceptance of
a plea of guilty, the court should not enter a judgnment upon such
pl ea wi t hout maki ng such inquiry as shall satisfy it that there is
a factual basis for the plea.” Fed. R Cim P. 11(f). The
factual basis nmust support every essential elenent of the offense.
United States v. Montoya-Camacho, 644 F.2d 480, 485 (5th Cr.
1981); United States v. Boatright, 588 F.2d 471, 475 (5th Gr.
1979) . The requirenents of Rule 11(f) are net if the district
court subjectively satisfies itself that there is a factual basis
for the guilty plea. United States v. Adans, 961 F.2d 505, 511
(5th Gr. 1992); Mntoya-Canmacho, 644 F.2d at 486.

A district court's acceptance of a guilty plea amobunts to a

finding that there is an adequate factual basis for the plea

3 We review Al exander's claim even though she raises it
for the first tine on appeal. See United States v. Boatright, 588
F.2d 471, 476 (5th Gr. 1979) (finding no nerit in argunent that
def endant waived Rule 11 clains by failing to raise themin the
district court); United States v. Cark, 574 F.2d 1357, 1358 (5th
Cr. 1978) ("[!]n reviewi ng an appeal froma conviction based on a
guilty plea, this court has the duty of noting defects patent on
the face of the record."); United States v. Coronado, 554 F.2d 166,
170 n.5 (5th Gr.) ("W can . . . adjudicate rule 11 chall enges on
direct appeal without an initial presentation of the particul ar
argunents to the district court."), cert. denied, 434 U S. 870, 98
S. . 214, 54 L. Ed. 2d 149 (1977).
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Adans, 961 F.2d at 509. That finding is reviewed for clear error.*
Findings of fact are clearly erroneous when the appellate court,
upon a review of the entire record, is "left wwth the definite and
firmconviction that a m stake has been commtted." Anderson v.
Bessener City, N.C., 470 U S. 564, 573, 105 S. . 1504, 1511, 84
L. Ed. 2d 518 (1985) (quoting United States v. United States Gypsum
Co., 333 U. S 364, 395, 68 S. Ct. 525, 542, 92 L. Ed. 746 (1948));
United States v. Menesses, 962 F.2d 420, 428 (5th Gr. 1992).
(i)

Al exander argues that there was no factual basis for the

concl usi on that she acquired $1000 worth of property. Al exander

correctly points out that no evidence was introduced to show the

4 Panels of this Court have occasionally reviewed a
district court's finding under Rule 11(f) for abuse of discretion.
See, e.qg., United States v. Bachynsky, 949 F.2d 722, 730 (5th Cr
1991) (holding that the district court did not abuse its discretion
in determning that a factual basis existed for a guilty plea),
cert. denied, ___ US __ , 113 S. . 150, 121 L. Ed. 2d 101
(1992); United States v. Ammrato, 670 F.2d 552, 555 (5th Gr.
1982) (sanme). However, review for abuse of discretionis contrary
to our decision in United States v. Dayton, 604 F.2d 931 (5th Cr
1979) (en banc), cert. denied, 445 U S. 904, 100 S. C. 1080, 63 L.
Ed. 2d 320 (1980), where we held that the district court's findings

under Rule 11 are reviewable for clear error. See id. at 941. |In
Dayton we stated that "the court nust determ ne, before accepting
the plea. . . [t]hat there is a factual basis for the plea.” Id.
at 936-37. "In review ng such proceedings, . . . we are warranted
in regarding the court's acceptance of the plea as a positive
finding . . . reviewable under the clearly erroneous standard."
|d. at 940-41; see also Frank v. Blackburn, 646 F.2d 873, 881-82
(5th Gr. 1980) (en banc) ("The Dayton opinion . . . specifies that
.. . we will review deviations from Rule 11 under a clearly-
erroneous . . . standard . . ."), cert. denied, 454 U S. 840, 102

S. C. 148, 70 L. Ed. 2d 123 (1981). W are bound to follow the
deci sions rendered en banc in Dayton and Frank. See United States
v. Johnson, 706 F.2d 143, 144 (5th Cr.) (holding that Fifth
Circuit panel was bound to foll ow en banc opinion), cert. denied,
463 U.S. 1212, 103 S. C. 3548, 77 L. Ed. 2d 1395 (1983).
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exact anounts of the charges that she made. Furthernore, Al exander
submts that nenbers of her famly often borrowed fraudulently
obt ai ned credit cards fromeach other. Consequently, according to
Al exander, it is possible that her relatives were responsible for
over $775.80 of the $1775.80 charged to the Chevron card, and that
Al exander therefore did not nmake charges amounting to $1000.
However, this possibility does not convince us that the district
court commtted clear error in accepting Al exander's guilty plea.

The evidence indicated that Al exander nmade over seventy
charges to a Chevron credit card during a period of approximtely
one year, and that the card' s bal ance reached $1775. 80 during that
peri od. See 2nd Supp. Record on Appeal at 13 (prosecutor's
statenent of factual basis for plea); Record on Appeal, vol. 1, at
8 (indictnment).® Furthernore, although the record indicates that
credit cards were traded within Alexander's famly, the record
before us does not indicate that any of Al exander's relatives used
t he Chevron card. Al so, the district court asked Al exander whet her
she understood that she could not be found guilty by a jury unl ess
t he Governnment proved that she "used an unaut horized access devi ce

and t hereby obtai ned sonet hi ng of val ue aggregating at |east $1000

5 Facts contained in the indictnent may be considered as
part of the factual basis for a guilty plea. See Boatright, 588
F.2d at 475 ("[T] he indictnment can, when sufficiently specific, be
used as the sole source of the factual basis for a defendant's
guilty plea.” (citing Jinenez v. United States, 487 F.2d 212, 212-
13 (5th Gr. 1973), cert. denied, 416 U.S. 916, 94 S. . 1623, 40
L. BEd. 2d 118 (1974); Sassoon v. United States, 561 F.2d 1154, 1158
(5th Gr. 1977))).
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during a one-year period." See id. at 6. Alexander replied in the
affirmative, see id., and proceeded to enter her plea of guilty.

Based on these facts, the district court inferred that
Al exander nade fraudulent charges anounting to $1000. That
inference is not so lacking in basis that we are left with the
definite and firm conviction that a m stake has been comm tted.
Cf. Adans, 961 F.2d at 512 (upholding guilty plea to m sprision of
felony where circunstantial evidence warranted inference that
defendant had actively concealed noney |aundering). W are
particularly disinclined to find clear error in the district
court's acceptance of Alexander's guilty plea, in light of the
wel | -established principle that the "test to be utilized [in
applying Rule 11(f)] is based on [the] District Court's subjective
satisfaction a factual basis exists for the plea.” Mont oya-
Camacho, 644 F.2d at 486.

(i)

Al exander al so argues that there was no evidence to support
the finding that she acquired $1000 within a one-year period. The
evi dence i ndi cated that Al exander's nother applied on Novenber 17,
1986 for the Chevron card. See 2nd Supp. Record on Appeal at 12.
According to the indictnment, Al exander nade all of her charges to
the Chevron card prior to Novenber 30, 1987. See Record on Appeal,
vol. 1, at 8. Since the period bracketed by these two dates
exceeds one year (by thirteen days), Alexander argues that no
evi dence supported the conclusion that she acquired $1000 worth of

property in a single year. W disagree. Because a nunber of days
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certainly elapsed between application for and receipt of the
Chevron card, the district court was entitled to infer that
Al exander's use of the card commenced on or after Novenmber 30
1986. Even if Al exander used the Chevron card for a few days prior
to Novenber 30, 1986, the district court could infer that the
charges nmade before Novenber 30, when subtracted from the total
bal ance attributable to A exander, would not reduce the anmount of
property acqui red by Al exander bel owthe statutory anount of $1000.
That inference is further supported by Al exander's agreenent with
the prosecutor's rendition of the facts, and by her prior
acknow edgenent that she could not be found guilty unless the
government proved that she had acquired $1000 worth of property
Wi thin a one-year period. See 2nd Supp. Record on Appeal at 6, 13.
Therefore, we find that the district court's acceptance of
Al exander's guilty plea was not clearly erroneous.
B

Al exander argues that the district court violated the ex post
facto clause of the United States Constitution® by sentenci ng her
under the federal sentencing guidelines in effect at sentencing,
US S G 8§ 1B1.3 (1990), rather than the guidelines in effect at
the time of her offense, U S S. G § 1B1.3 (1987). Pursuant to the
1990 sentencing quidelines, the district court i ncreased
Al exander's offense | evel by four points, based on the total |oss

caused by her entire famly's fraudulent use of credit cards

6 "No Bill of Attainder or ex post facto Law shall be
passed.” U S. Const. art. I, 8 9, cl. 3.
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Al exander clainms that the 1987 sentencing guidelines (in effect at
the time of her offense) did not authorize the district court to
consider her famly's conduct.

Because Al exander did not object at trial to the district
court's application of the sentencing guidelines, we review the
district court's decision only for plain error. See United States
v. Lopez, 923 F.2d 47, 50 (5th Gr. 1991), cert. denied, U S

_, 111 s . 2032, 114 L. Ed. 2d 117 (1991) (allegedly erroneous
determ nation of defendant's crim nal history, not raised at trial,
reviewed only for plain error); United States v. Brunson, 915 F. 2d
942, 944 (5th CGr. 1990) (where no objection was nade at trial,
al l eged m sapplication of sentencing guidelines reviewed only for
plainerror). Plainerror is "error so obvious that our failure to
notice it would seriously affect the fairness, integrity, or public
reputation of [the] judicial proceedings and result in a
m scarriage of justice." Lopez, 923 F.2d at 50; United States v.
Bi -Co Pavers, 741 F.2d 730, 735 (5th Gr. 1991); United States v.
Howt on, 688 F.2d 272, 278 (5th Cr. 1982).

Sentencing courts apply the version of the sentencing
guidelines in effect at the tinme of sentencing, rather than the one
in effect at the tinme of the offense, unless application of the
| ater version would rai se ex post facto concerns. United States v.
| hegworo, 959 F.2d 26, 29 n.7 (5th Gr. 1992); see also 18 U. S.C
8§ 3553(a)(4) (1988) ("The court, in determning the particular
sentence to be inposed, shall consider . . . the guidelines .

that are in effect on the date the defendant is sentenced."). An
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ex post facto problemarises if the |l ater version of the guidelines
detrinentally alters the defendant's substantial personal rights.
See United States v. Suarez, 911 F.2d 1016, 1022 (5th G r. 1990).
The 1990 version of section 1B1.3 authorized the district
court to consider the conduct of Al exander's relatives. That
gui del i ne provi des that
[ S] pecific offense characteristics [such as the anount of
loss resulting fromcredit card fraud] . . . shall be
determ ned on the basis of . . . all acts and om ssions
commtted or aided and abetted by the defendant, or for
whi ch t he def endant woul d be ot herwi se account abl e, that
occurred during the commssion of +the offense of
convi ction
US S G 8 1B1.3(a)(1) (1990) (enphasis supplied). The application
notes to section 1B1.3 state that
In the case of crimnal activity undertaken in concert
W th ot hers, whether or not charged as a conspiracy, the
conduct for which the defendant "would be otherw se
accountable” . . . ‘includes conduct of others in
furtherance of the execution of the jointly-undertaken
crimnal activity that was reasonably foreseeabl e by the
def endant .
US S G § 1B1.3, coment. (n.1) (1990). The credit card fraud
commtted by Al exander's relatives fits this definition of conduct
for which Al exander would be otherw se accountabl e. The record
denonstrates that the credit card fraud schene was jointly
undertaken by Al exander and her relatives, and that Al exander's
relatives' conduct was not only foreseeable but actually known to

her.”

! See 2nd Supp. Record on Appeal at 11-12 (statenent of
Al exander's brother) ("My famly has been involved in credit card
fraud for approximtely 12 years. . . . Everybody i nvol ved had
full know edge that the applications were falsely obtained and
fal sely used. | guess we all figured that we would not get
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Al exander contends that the 1987 version of section 1Bl. 3,
unli ke the 1990 version, did not permt consideration of the acts
of her relatives. Alexander does not point to any | anguage in the
guideline itself which indicates that the 1987 and 1990 versions
operated differently. Rather, Al exander's argunent focuses on the
application notes to the 1988 version of section 1B1.3,% which
provided: "If the conviction is for conspiracy, [conduct which may
be consi dered at sentencing] includes conduct in furtherance of the
conspiracy that was known to or was reasonably foreseeable by the
def endant . " See U S S.G 8§ 1B1.3, coment. (n.1l) (effective
January 15, 1988), reprinted in United States Sentencing
Comm ssion, Quidelines Mnual, app. at C5 (1990); Brief for
Al exander at 16 n.l; Reply Brief for Alexander at 13 n.1.
Al exander enphasizes that this sentence of the application note
refers only to cases where the conviction was for conspiracy, and
she submts that "[t]he negative pregnant of that is that if the
conviction is not for conspiracy, conduct which is nerely
reasonably foreseeable is not to be used." See Reply Brief for
Al exander at 13 n. 1.

Al exander contrasts the 1988 application note to one which
foll ows the 1990 version of section 1Bl. 3:

In the case of crimnal activity undertaken in concert
W th ot hers, whether or not charged as a conspiracy, the

caught."); id. at 13 (Governnent's statenent of factual basis for
guilty plea) (indicating that Chevron card used by Al exander was
initially acquired by Al exander's nother, Dorothy Marie WIIians).

8 See Brief for Alexander at 16 n.1l; Reply Brief for
Al exander at 13 n. 1.
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conduct for which the defendant "would be otherw se

accountable" . . . includes conduct of others in

furtherance of the execution of the jointly-undertaken
crimnal activity that was reasonably foreseeabl e by the

def endant .

US SG § 1B1.3, coment. (n.1) (1990) (enphasis supplied).
Accordi ng to Al exander, because of the difference between these two
application notes, the 1990 version of section 1B1.3 permtted
consideration of her famly's conduct, whereas the version in
effect at the tinme of her offense did not. Therefore, Al exander
contends, the enhancenent of her sentence on account of her
famly's fraudul ent conduct, according to the 1990 guidelines,
viol ated the ex post facto clause of the Constitution.

Al exander's argunent is flatly refuted by our decision in
United States v. Aguilera-Zapata, 901 F.2d 1209 (5th Cr. 1990).
Aguilera and two other nmen were arrested while driving a truck
| oaded with over 500 pounds of marijuana. See id. at 1211. One of
the other nmen, Martinez, had a |oaded pistol at the tine of the
arrest. See id. Agui lera pleaded guilty to possession of
marijuana and received an upward adjustnent in his base offense
| evel on account of Martinez's possession of the pistol. See id.
at 1212. Like Al exander, Aguilera commtted his offense prior to
the amendnent to section 1B1.3 upon which Al exander relies. See
id. at 1213. W held that Aguilera was accountable for Martinez's
possession of the gun, under section 1Bl.3, even though Aguilera
was not convicted of conspiracy:

[A]t the tinme of the offense in question, Application

Note 1 to section 1Bl1.3 stated: "Conduct for which the

defendant is otherwi se accountable . . . [i]f the

conviction is for conspiracy, . . . includes conduct in
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furtherance of the conspiracy that was known to or was
reasonably foreseeable by the defendant.™ (Enmphasi s
added) .

Because Aguilera was not convicted of conspiracy,
former Application Note 1 m ght arguably suggest that he
shoul d not be hel d accountabl e for acconplices' conduct,
such as Martinez' possession of a revolver. Thi s
application note, however, was anended, effective
Novenber 1, 1989, stating:

In the case of crimnal activity undertaken in
concert with others, whether or not charged as
a conspiracy, the conduct for which the
defendant "would be otherw se accountable"
al so i ncl udes conduct of others in furtherance
of the execution of the jointly-undertaken

crim nal activity t hat was reasonabl y
foreseeable by the defendant. (Enmphasi s
added.)
"The purpose of this anmendnent is to clarify the
gui deline and commentary." U S. Sentencing Conmn,
Cui del i nes Manual app. C, at C 43 (Nov. 1989) (enphasis
added) . Because this anmendnent was intended only to

clarify section 1Bl1.3's application and, therefore,
inplicitly was not intended to nake any substantive
changes to it or its comentary, we nmay consider the
anended | anguage of Application Note 1 to section 1Bl1.3
even though it was not effective at tine of the
comm ssion of the offense in question. W conclude that
al though the district court dismssed the conspiracy
count against Aguilera, the court was nevertheless
justifiedin considering . . . any foreseeabl e conduct of
Martinez (or the other participants) in furtherance of
their jointly undertaken crimnal activity.

Agui | era-Zapata, 901 F.2d at 1213-14. Under Aguil era-Zapata, a
def endant such as Al exander, who comnmtted her offense prior to the
1989 anendnent to section 1B1.3, is accountable for the foreseeabl e
acts of her acconplices, even though she is not convicted of

conspiracy.® Consequently, the district court's consideration of

o Al exander points out that the Sixth Circuit held in
United States v. Tisdale, 952 F.2d 934 (6th Gr. 1992), that prior
to 1990 section 1B1.3 did not authorize consideration of the acts
of co-conspirators (where the defendant being sentenced was not
convicted of conspiracy), unless the defendant aided and abetted
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Al exander's relatives' conduct, according to the 1990 gui deli nes,
did not detrinmentally alter Al exander's substantial personal
rights, see Suarez, 911 F.2d at 1022, and no ex post facto concern
is raised by the district court's application of the 1990
gui del i nes. 10

11

For the foregoing reasons, we AFFIRM

the co-conspirators' acts. See id. at 938 ("Because M. Irby's
conviction was not for conspiracy, [section 1Bl.3] require[s] the
Governnent to do nore than showthat anot her defendant's possession
of the weapon was reasonably foreseeable; the Governnent nust
denonstrate that M. Irby possessed the weapon hinself or that he
ai ded and abetted the possession of the firearmby another."). W
decline to follow Tisdale, because it is in direct conflict with
our decision in Aguilera-Zapata.

10 Several other cases upon which Al exander relies require
only brief nmention. United States v. Suarez, 911 F.2d 1016 (5th
Cr. 1990) and United States v. Burke, 888 F.2d 862 (D.C.Cr.
1989), are inapposite because they do not deal with consideration
at sentencing of the acts of co-conspirators. United States v.
Underwood, 938 F.2d 1086 (10th G r. 1991) addressed the probl em of
section 1B1.3 and consi deration of the conduct of co-conspirators;
but there the Tenth Crcuit held that co-conspirators' conduct nust
be foreseeable, and not that the defendant nust have aided or
abetted that conduct. See id. at 1090. In United States v. Fial a,
929 F.2d 285 (7th Gr. 1991), the Seventh Crcuit addressed the
i ssue of co-conspirators' acts and held that the defendant need
only have know edge of those acts in order for them to be
considered at sentencing. See id. at 289.
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