UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 91-7016

W LLI E LEE SWANSCN,
Pl ai ntiff-Appellant,
VERSUS
GARLAND POLI CE DEPARTMENT,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(CA3-91-0977-T)

May 6, 1993

Before POLI TZ, Chief Judge, REAVLEY and BARKSDALE, Circuit
Judges.

PER CURI AM *

WIlliamLee Swanson was arrested and placed in custody. He
contends that, while in custody, he was handcuffed to a chair
(allegedly called the "electric chair"); that he often lost his
bal ance, falling to the floor; and that he suffered pernanent
injury to his left hand. Pro se and in forma pauperis,

Swanson filed an action under 42 U . S.C. § 1983 against the

* Local Rule 47.5.1 provides: "The publication of
opi ni ons that have no precedential value and nerely decide
particul ar cases on the basis of well-settled principles of |aw
i nposes needl ess expense on the public and burdens on the | egal
profession."” Pursuant to that rule, the court has determ ned that
this opinion should not be published.



Garland Police Departnent, and "all Jailers" of sanme for, inter
alia, this alleged injury.

There was no service of process on the naned def endants.

The action was referred to a nmagi strate judge, who issued
interrogatories to Swanson. One concerned the policy or custom
of the Garland Police Departnent upon which Swanson based his

cl ai m agai nst the Departnent. Upon review of Swanson's
interrogatory answers, the magistrate judge recommended

di sm ssal, pursuant to 28 U S C. 8§ 1915(d). Concerning the
excessive force claimin issue here, the magistrate judge applied
our Fourth Amendment standard from Johnson v. Mrel, 876 F.2d 477
(5th Gr. 1989) (en banc) (force inposed during course of

arrest).

The district court adopted the Findings, Conclusions, and
Recomendati ons of the magi strate judge, and di sm ssed Swanson's
conplaint. Swanson appealed only the dism ssal of his excessive
force claim and nanmed only the Garland Police Departnent as
appel | ee.

Because process was not had on the defendants, we have not
had the benefit of full briefing on the issue before us. But, in
any event, it is arguable that the Johnson Fourth Amendnent
standard is not applicable under the alleged facts. See Hudson
v. cMIlian, = US | 112 S. C. 995 (1992); Valencia v.
Wggins, 981 F.2d 1440 (5th Gr. 1993). And, Swanson's
interrogatory answers provide an arguable basis for liability on

the part of the Garland Police Departnent. Therefore, we hold



t hat Swanson's excessive force claimhas an arguable basis in | aw
and in fact; and, accordingly, that the district court erred in
di sm ssing the conplaint as frivol ous under § 1915(d). See,
e.g., Denton v. Hernandez, __  US | 112 S. Q. 1728, 1733
(1992); Parker v. Fort Wrth Police Dept., 980 F.2d 1023, 1024
(5th Gir. 1993).

We therefore remand this case to the district court for
further proceedings consistent wwth this opinion, to include
service of process on the Garland Police Departnent (as noted,
the only naned appellee), appointnent of counsel for
Swanson, and application of the appropriate standard to his
excessive force claim

VACATED and REMANDED.



