UNI TED STATES COURT OF APPEALS
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No. 91-6355

AETNA CASUALTY AND SURETY COVPANY
Pl ai nti ff/ Count er - Def endant -
Appel I ant/ Cross- Appel | ee,

ver sus

JI MW HAROLD SECREST and

SUE SECREST,
Def endant s/ Counter-Plaintiffs-
Appel | ees/ Cross- Appel | ant s.

Appeal fromthe United States District Court
For the Southern District of Texas
(CV H 89 1531 c/w H 89 1814)

( May 31, 1993)

Before POLI TZ, Chief Judge, JOLLY and DAVIS, Circuit Judges.
POLI TZ, Chief Judge:”’

Aet na Casualty and Surety Conpany appeals a jury verdict that
it breached its duty of good faith and fair dealing in handling

Jinmmy and Sue Secrest's insurance claim as well as the denial of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



its notions for judgnent as a matter of law and for a new tri al

Finding that the pertinent jury instruction was erroneous and that
t he evidence was insufficient to support the verdict as it relates
to extracontractual damages, we reverse and render judgnent in
Aetna's favor. W reject the Secrest cross-appeal for an increase

in the award of attorney's fees.

Backgr ound

The Secrests' house in Plantersville, Texas was totally
destroyed by fire shortly before m dnight on Novenber 26, 1988.
They filed a claim with Aetna, their insurer. After an
i nvestigation, Aetna denied the claimon the grounds that the fire
was caused by arson and it filed a declaratory judgnent action in
federal court seeking to determne its obligations under the
casualty policy. The Secrests filed suit in Texas state court
claimng breach of the policy and of the duty of good faith and
fair dealing. Aetna renpbved the state court suit and the actions
were consolidated and tried to a jury.

The jury found for the Secrests on both their contractual and
tort clains, assessi ng damages agai nst Aetna for property | oss and
ment al angui sh and al so inposing punitive danmages. Judgnent was
entered thereon. Aetna did not challenge the adverse judgnent on
its contractual obligations under the insurance policy but noved
for judgnent as a matter of law or a new trial on the good faith
and fair dealing clains. After its post-judgnent notions were

deni ed, Aetna tinely appeal ed. The Secrests cross-appeal ed the



denial of their Mtion for Reformation of Judgnent, seeking inter

alia, a larger award of attorney's fees.!

Anal ysi s

Aetna chal l enges the instructions under which the bad faith
claimwas submtted to the jury. W review jury instructions to
determ ne whet her the charge as a whole "accurately states the | aw
and does not mslead the jury" and will reverse only if we have
"substantial doubts as to whether the jury received proper
gui dance. "2 Applying this standard, we conclude that the error
assi gned by Aetna requires reversal.

The jury was instructed:

[Yfou may consider any of the followng actions as

evidence of bad faith on the part of the insurance

carrier:

1. Failing to effectuate a settlenent of this claim

2. Maki ng policy holders file suit in a claimin which
liability has becone reasonably clear;

3. Failing to properly admt or deny coverage and to
gi ve the reasons therefore.

Aetna contends that the first type of evidence designated --

. Both parties raise jurisdictional challenges. None has
merit. Aetna's post-judgnent notions were tinely because
i ntervening weekends do not count in the conputation of tine
periods of 10 days or less. Fed.R Cv.P. 6(a). Filed too late to
qualify as a Fed. R Cv.P. 59(e) notion, the Secrests' Mdtion for
Ref ormati on of Judgnent is deened a Fed. R Civ.P. 60 notion. United
States v. Reyes, 945 F.2d 862 (5th Cr. 1991). The Secrests'
notice of appeal was tinely because it was filed wthin 14 days
after Aetna's. Fed.R App.P. 4(a)(3).

2 FDIC v. Weat, 970 F.2d 124, 130 (5th Cr. 1992).



evidence of "failing to effectuate a settlenent of this clainm --
IS not per se probative of bad faith. W agree.

Bad faith in the handling of insurance clains is prohibited
both by common | aw and statute in Texas. An insurer breaches its
comon law duty if "there is no reasonable basis for denial of a
claimor delay in paynent or a failure on the part of the insurer
to determ ne whether there is any reasonable basis for the denial
or delay."® To prevail, a claimant nust prove that: (1) there was
no reasonabl e basi s for denyi ng or del ayi ng paynent of the benefits
of the policy, and (2) the carrier knew or should have known t hat
there was not a reasonabl e basis for denying the claimor del ayi ng
paynent . 4 Insurers "maintain the right to deny invalid or
questionable clains and will not be subject to liability for an
erroneous denial of a claim™"?®

The contested prong of the jury charge fundanental ly m sstates
the | aw. It permts inposition of liability for what the jury
determ nes to have been an erroneous denial of a claimrather than
requiring the essential finding that the insurer |acked a

reasonabl e basis for its denial. Because the instruction all owed

3 Plattenburg v. Allstate Ins. Co., 918 F.2d 562, 563 (5th
Cir. 1990), quoting Arnold v. National County Mut. Fire Ins. Co.,
725 S.W2d 165, 167 (Tex. 1987), nodified on other grounds, Mirray
v. San Jacinto Agency, Inc., 800 S.W2d 826 (Tex. 1990).

4 Aranda v. I nsurance Co. of North Anmerica, 748 S.W2d 210,
213 (Tex. 1988).

> | d.



the jury to find evidence of bad faith in "any" of the three |listed
actions, the verdict may have rested solely on the invalid ground.
Accordingly, the judgnent nust be reversed.?®

The Secrests contend that the i nstructi on adequat el y expresses
the elenments of their statutory claim as explicated in Vail v.
Texas Farm Bureau Mut. Ins. Co.’” W are not persuaded. |In Vail
the Texas Suprene Court held that failure to attenpt in good faith
to settle aclaimafter liability becones reasonably cl ear viol ates
article 21.21, section 16, of the Insurance Code and section
17.50(a)(4) of the Deceptive Trade Practices Act. The portion of
the instruction contested herein lacks a critical elenent of such
a claim the precondition that liability be reasonably clear
before the insurer's duty to attenpt settlenent arises.
Furthernore, the Vail court treated this statutory duty as
identical to that arising under cormon law.® By allowing the jury
to inpose liability on the basis of nere denial of a claim the
charge therefore m sstates the statutory cause of action as well as
t he common | aw.

Aetna al so contends that there was insufficient evidence to

6 See Neubauer v. City of MAIlen, Texas, 766 F.2d 1567
(5th Gr. 1985).

! 754 S.W2d 129 (Tex. 1988).

8 754 S.W2d at 135 ("In Aranda v. Insurance Co. of North
Anmerica, we held that an insurer breaches the duty of good faith
and fair dealing by failing to pronptly and equitably pay an
insured's claim when liability becones reasonably «clear.")
(internal citation omtted).



support the jury's finding of bad faith denial of the Secrests'
claim Federal standards govern our review of the sufficiency of
the evidence.® Under the famliar test articulated in Boeing Co.
v. Shipman,® we may reverse only if reasonable mnds could not
di sagree that Aetna had a reasonable basis for denying the claim
Qur review of the record so convinces us.

At the tine of its denial, Aetna had a report by a cause and
origin expert concluding that the fire was intentionally set. The
expert's opinion was based, inter alia, on his observation of
severe burning near floor level and erratic burn patterns on
floors, and also on chemcal tests indicating the presence of
flammabl e Iiquid on two sanples taken fromthe house. Aetna al so
learned fromits |ocal agent that the Secrests had a notive for
ar son: they were experiencing financial difficulties. Despite
these difficulties, they recently had sought to increase coverage
on their house and its contents. The policy was due to expire 10
days after the fire and Aetna had declined to renew Finally,
Aet na had indications that the Secrests had the opportunity to set
the fire. Sue Secrest had returned early froma hunting trip with
her husband and admtted that she was present in the house until
6:00 p.m on the day of the fire. A neighbor told Aetna's
i nvestigator that soneone was at the house only m nutes before the

fire began; she thought that person was the Secrests' son Ral ph

o Pagan v. Shoney's, Inc., 931 F.2d 334 (5th Gr. 1991).

10 411 F.2d 365 (5th Cr. 1969) (en banc).



When the firenen arrived the house was secure. Only the Secrest
famly had keys. This totality of evidence anply establishes a
reasonabl e basis for Aetna's denial of the claim

The Secrests point to countervailing evidence, in particular
evidence that the fire may have been accidentally caused by a
defective heater and that Ralph Secrest was not at the house
i medi ately before the fire. In evaluating this evidence, we nust
underscore the paraneters of our inquiry. W do not ask whether
the Secrests' evidence permts a reasonable jury to find a basis
for allowng the insurance claim We ask, rather, despite the
Secrests' evidence, could a reasonable jury deny the existence of
a reasonable basis for Aetna's denial of the claim The extra
contractual verdict may stand only if the Secrests so discredited
Aetna's ground for denying the claimthat a fair-m nded jury could
find it non-existent or whinsical. This is a burden which the
Secrests have not carried. At best their evidence, viewed in the
light nost favorable to the verdict, proves nerely that Aetna's
deci sion was erroneous. This does not create a jury question. The

trial court should have granted Aetna judgnent as a matter of | aw. !}

1 The Secrests highlight Aetna's directive to its
consulting engineer torewite his report on the heater and Aetna's
failure to preserve a copy of the original version. Indeed, their
attorney surm sed at oral argunent that this conduct led the jury
to find bad faith. The undi sputed evidence, however, is that Aetna
required the rewite because the initial version was based on the
Secrests' statements instead of a technical evaluation of the unit.
Aetna did not destroy the original report but rather returned it to
the engi neer, who independently decided not to retain it. The
engineer did retain his original field notes. Viewed in context,
this incident cannot bear the weight that the Secrests woul d pl ace
on it.



Qur disposition of Aetna's appeal npots the issues raised on
cross-appeal by the Secrests, except for their objections to the
anount of attorney's fees awarded for trial work. W find no abuse
of discretion!? in the $37,500 award. That award is reasonable,
considering the anmount of the only claim on which the Secrests
ultimately prevailed -- the contract claimfor the | oss of the hone

and contents, a total of $64, 000.13

12 Texas Conmerce Bank N. A. v. Capital Bancshares, Inc., 907
F.2d 1571 (5th Cr. 1990) (the anpbunt of attorney's fees awards is
reviewed for abuse of discretion).

13 See id. (attorney's fees recoverabl e under Texas | aw nust
have sone reasonable relationship to the anmount in controversy or
to the conplexity of the issue).



