IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-6310
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
W LLARD TI MOTHY MOORE

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CR-91-00160-01-S
(January 22, 1993)
Before GARWODOD, SMTH, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
The 33 nonth sentence i nposed on More for the instant

of fense was within the specified guideline range, was not a

violation of the | aw and was not inposed as the result of an

incorrect application of the guidelines. See United States V.

Mejia-Orosco, 867 F.2d 216, 218 (5th Gr.), cert. denied, 492
U S 924 (1989). More has not chall enged either the offense
| evel or crimnal history category used to determ ne the

appl i cabl e guideline range, 27 to 33 nonths of inprisonnent.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Moore's conplaint is that the district court inproperly
i nposed the 33-nonth sentence consecutively to the 24 nonths
i nposed in the revocation of supervised release froma prior
conviction. The sentence of 57 nonths of inprisonnment was 15
mont hs | ess than the 72 nonths total sentence requested at
rearraignnent.

It is undisputed that Mdore did not object to his sentence
at the time it was handed out and as such the district court's
actions will only be reviewed for plain error, as More concedes.

United States v. Ayers, 946 F.2d 1127, 1131 (5th Gr. 1991).

"Plain error is error which, when examned in the context of the
entire case, is so obvious and substantial that failure to notice
and correct it would affect the fairness, integrity, or public
reputation of the judicial proceedings." |d.

The gui delines recommend that a sentence inposed for
revocation of supervised rel ease be served consecutively to other
sentences. U S S G 8 7Bl1.3(f). Further, the district court
reasoned, and defense counsel conceded, that an upward departure
fromthe 33 nonth sentence, as was recomended by the presentence
report, could have been supported. Finally, the record shows
t hat Moore bargai ned for a sentence which was nmuch | ess than he
coul d have received based on the facts of the offense. Further,
he was sentenced to nuch less tinme than he had bargai ned for.
Under these circunstances, the district court did not commt
plain error in inposing sentence on More. See Ayers, 946 F.2d

at 1131. The conviction and sentence are AFFI RVED



