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Pl ai ntiff-Appellee,
V.
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CR H 91 39 04

June 3, 1993

Before KING H G3 NBOTHAM and DEMOSS, Circuit Judges.
PER CURI AM *

Clipberto Valencia, Nelis Aloma Mirillo, Leonidas Herrera,
and Lisenia Dom nguez were indicted for conspiracy to possess
cocaine with the intent to distribute in violation of 21 U S.C
88 841(a)(1) & 846, and for aiding and abetting in the possession

cocaine with the intent to distribute in violation of 21 U S. C. §

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



841(a)(1l) & 18 U.S.C. 8 2. Valencia was additionally charged
wWth using and carrying a firearmduring the comm ssion of a drug
trafficking crime in violation of 18 U S.C. §8 924(c). Val enci a,
Herrera, and Dom nguez were convicted of all counts in the
indictment. Valencia was al so convicted of the firearnms count.?
Murill o was convicted of the conspiracy count, but was acquitted
of the aiding and abetting count. Al the defendants have
appealed. W affirmall of the defendants' convictions and
sentences, except Miurillo's conspiracy conviction, which we
reverse on the ground that the evidence supporting that

conviction was constitutionally insufficient.

| . BACKGROUND
A review of the record, viewing all of the evidence offered
at trial in alight nost favorable to the verdict,? reveals the
followng: In early 1991 in Houston, Texas, Gustavo Vill anueva,
an experienced drug trafficker, entered into an agreenent with
the Drug Enforcenent Agency (the DEA) to act as an infornmant who

woul d wor k under the supervision of DEA Agent Daniel Quintanilla.

! The district court sentenced Valencia to a prison term of
136 nmonths on the two drug counts to be followed by a 60-nonth
consecutive termon the firearmcount. Valencia was al so
sentenced to three terns of supervised release -- one for three
years, a second for four years, and a third for five years -- to
run concurrently. The district court sentenced Miurillo to a
prison termof 121 nonths. Herrera and Dom nguez were each
sentenced to prison terns of 151 nonths to be foll owed by two
terms of supervised release -- one for five years, and a second
for four years -- to run concurrently.

2 See Jackson v. Virginia, 443 U.S. 307 (1979).
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Vil l anueva informed the Governnent that he could assist themin
convicting two other drug traffickers, Lisensia Dom nguez and
Leoni das Herrera, by spearheadi ng an undercover sting operation.
Vi | | anueva cont acted Dom nguez and Herrera and i nfornmed themthat
he was acting as a representative for sone out-of-town drug
buyers who wi shed to purchase sixteen kil ograns of cocai ne at
approxi mately $18, 000 per kil o.

On February 5, 1991, Villanueva spoke with Herrera and
informed himthat the buyers would be arriving the com ng weekend
and that they initially wshed to purchase three or four kil os.
Later that day, Villanueva net with Dom nguez, who served as
Herrera's agent in the deal. During the neeting, Villanueva
t el ephoned Herrera from a payphone. Herrera advised himthat he
was busy working on another drug deal and that Villanueva should
call him back |ater.

On Friday, February 8, 1991, Villanueva again spoke with
Herrera. The two discussed the sixteen kilos that the all eged
out-of -t own buyers wi shed to purchase ultimately. Herrera stated
that he could deliver eight kilos on one day and anot her ei ght
kilos on a later day. Villanueva suggested that they neet at a
| ocati on convenient for the alleged out-of-town buyers. Herrera
responded that he wished instead to neet at a particular |ocation
with which he was famliar. Villanueva acceded to Herrera's
request and told Herrera he woul d contact himsoon thereafter. A
hal f-hour later, Villanueva tel ephoned Herrera and asked Herrera

to deliver the cocaine to Villanueva's girlfriend' s apartnent.



Herrera refused and stated that it was taking too long to
consummate the drug deal. Still later, Villanueva called again.
This time he spoke to Dom nguez, who told Villanueva to call back
when Vil lanueva and his buyers reached a particular location in
Houston. A half-hour later, Villanueva called back. Herrera
stated that he wanted to call the deal off. Villanueva stated
that they shoul d postpone the deal for a few days.

Two days later, Villanueva once again tel ephoned Herrera,
this time calling his pager. Dom nguez responded to the page and
informed Villanueva that Herrera had been arrested for driving
whi | e under the influence of alcohol and was in jail. Dom nguez
stated that she would henceforth handl e the deal alone and that
Vi | | anueva should call her when the buyers were ready. On
February 12, 1991, Villanueva called her and told her that the
buyers wanted thirty kilos at the price of $18,000 per kil o.

Dom nguez responded that she could only provide sixteen kil os.
She agreed to consunmate the deal at Villanueva' s residence the
next day.

On the follow ng day, Villanueva called Dom nguez and
i nformed her that he possessed the purchase noney. He suggested
that they neet at a |ocal Burger King restaurant. Villanueva,
acconpani ed by undercover officers posing as the buyers, net
Dom nguez at the Burger King. Dom nguez was acconpani ed by an
unidentified male who went only by the nane "Eddie." Dom nguez
stated that she would go get the sixteen kilos while Eddie stayed

wth Villanueva and the buyers. Villanueva, Eddie, and the



under cover agents proceeded to go to Villanueva' s apartnent to
await Dom nguez's arrival with the cocaine. Eddie called

Dom nguez from Vil l anueva' s apartnent and was i nforned by

Dom nguez that she was unwilling to cone to Villanueva's
apartnent and was unwilling to deliver all of the cocaine at one
tine.

Dom nguez later arrived at Villanueva' s apartnent w thout
any cocaine and stated that her supplier was "unfamliar wth the
area" and, thus, was unwilling to deliver the cocaine there.
| nst ead, she suggested that the deal be consummated the foll ow ng
week at an apartnment in Houston. She al so suggested that Agent
Quintanilla, who was posing as one of the buyers, give her
$15,500 up front. Agent Quintanilla asked her if she nmeant "the
eight" -- i.e., the first installnent -- and Dom nguez responded
that the noney would be for "only one." Quintanilla told her to
bring "the eight", and Dom nguez stated that she m ght be able to
do so later that evening.

After further negotiations and a flurry of phone calls made
by Dom nguez, she stated that her supplier could provide four
kilos on that day. She stated that if four kilos was not
sati sfactory, she would attenpt to procure a full eight kil os
froman alternate supplier. Later that day, Dom nguez stated
that she had contacted a supplier and was ready to deal; she
suggested that the transaction should occur at an apartnent
rented by an unidentified friend of Dom nguez, who was only

referred to as "La Chola." The undercover agents stated that



they wi shed to consunmate the deal on the follow ng day, February
14, 1991.

On February 14, Villanueva and the agents agreed to purchase
the drugs at La Chola's apartnent. Villanueva and the agents
drove to the apartnent in separate autonobiles. After arriving,
Vil |l anueva went inside the apartnent and stated that the buyers
were waiting outside the apartnent conplex. Various DEA agents
arrived at the apartnent conplex and began to conduct
surveillance froma white van. Another undercover agent
approached a payphone and apparently nade a phone call.

I nside the apartnent, Villanueva net Dom nguez, as well as
Clipberto Valencia, Nelis Aloma Mirillo, and Carnen Escobar.

Vi | | anueva had not previously net Val encia, Escobar, or Mirillo.
The two new femal es -- Escobar and Murillo -- were identified as
friends of Dominguez.® Villanueva then asked to see the

"mer chandi se." Escobar responded that "her friend" had it

out side the apartnent and that she (Escobar) would go and
retrieve it. After two false starts, Escobar ultimately left
wth Valencia. On their way out of the apartnent conpl ex they
stopped and attenpted to | ook into the DEA's unmarked white
surveill ance van.

Vil l anueva and the others waited inside the apartnent until
Escobar and Val encia returned. According to Villanueva's
testinony at trial, Miurillo, while waiting, acted in a nervous

manner and nore than once peered outside the w ndow of the

3 Escobar pled guilty and has not appeal ed.
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apartnent. Mirillo also requested that Dom nguez, who was in
another room cone talk to her, apparently to allay her
nervousness. The two | ooked out the wi ndow.* Eventually,
Vil l anueva joined themin the roomand al so | ooked outside the

wi ndow. Mirillo noted that there was a white van and other cars
outside in the parking lot that | ooked suspicious. From an
out si de payphone, Escobar then tel ephoned the apartnment. Mirillo
answered it. After she hung the phone up, Miurillo infornmed the
rest of the people inside the apartnent that Escobar and Val enci a
had decided that "they didn't want to do it" because of the
presence of suspicious cars outside in the parking lot.?>

As everyone was exiting the apartnent conpl ex, DEA agents

4 According to Villanueva's testinony at trial, "[t]he |ady
inthe yellow shirt [Miurillo], called [Dom nguez] into the room
and | couldn't see both of them because | was in the living room

and they're both | ooking out the w ndows . N

5> As Villanueva stated during his trial testinony:

Q [the Governnent's attorney:] Did the |ady, Mss Miril
tell you what [Escobar] told her [during the phone call]?

0,
A, Yes.
Q \Wat did she tell her?

A. That they saw the white van and the blue car and the other
cars with sone people in the apartnent conpl ex[ ?]

Q Unh-huh

A And they didn't want to do it.

Q And then what happened?

A. Then | act nervous and told themthat | better go .

7



arrested them Val encia and Escobar were apprehended as they
attenpted to drive away in Valencia' s autonobile. A |oaded .45
cal i ber handgun was found underneath the steering wheel in the
front seat conpartnent of the car. The agents also arrested

Dom nguez and Murillo, who were driving in Dom nguez's car. Qut
of an abundance of caution, the agents applied for a search
warrant to permt themto break into the | ocked trunk of the car.
After the warrant was obtained, the agents found four kil os of

cocaine in the car's trunk.

1. ANALYSI S

(i) Was the search of the trunk of Valencia' s car
unconsti tutional ?

Val encia argues that the affidavit supporting the search
warrant authorizing the search of the trunk of his car, in which
four kilos of cocaine were discovered, contained a materi al

f al sehood and was thus a violation of Franks v. Del aware, 438

U S 154 (1978). Rather than claimng that the affidavit
contained a intentional msstatenent of specific facts, Val encia
clains that the DEA Agent who proffered the affidavit |ied about
whi ch officers had personal know edge regarding the facts
surroundi ng the arrest and seizure of the car. Such information
supported the magistrate's determ nation that probable cause

exi sted. Valencia correctly observes that magistrates regularly
rely on the established credibility of particular police officers
in issuing warrants. He further argues that a necessary
corollary to the "good faith" exception to the probabl e cause

8



requirenent® is that a police officer/affiant nust be conpletely
candid with a magi strate about the source of his or her
information. The Governnent does not dispute this abstract | egal
argunent but instead argues that Val encia has not shown that the
DEA agent who gave the affidavit m sinfornmed the magi strate about
the source of the information in the affidavit.

There is no need to address this argunent, however, because
it is well-established that no warrant is required to search an
autonobile if police have probable cause to believe that

contraband is contained within the car. See, e.qg., California v.

Acevedo, 111 S. . 1982, 1991 (1991). The Court has long held
that nerely because the car's owner or driver has been arrested
and taken into custody does not preclude the application of the

"aut onobil e exception." See, e.q., Chanbers v. Mroney, 399 U S.

42 (1970); Texas v. Wite, 423 U.S. 67 (1975). In the instant

case, the DEA agents had nore than probable cause to engage in a
warrant| ess search of Valencia's car under the "autonobile
exception." First, the agents had been dealing closely with two
of the defendants for nunmerous days, and they had made it quite
clear that a drug transaction would take place at the tine the
arrest and seizure of the car occurred. The police also relied
on information provided by Villanueva, a confidential informnt.
The other three defendants -- one of whomwas Val encia, the
driver and owner of the searched car -- were clearly associated

wth the other known drug dealers. Furthernore, Val encia had

6 See Leon v. United States, 468 U.S. 897 (1984).
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been serving as a | ook-out for the others; he had even approached
the DEA's surveillance van and attenpted to | ook inside it.
Finally, the DEA agents thensel ves observed all of the defendants
going in and out of the apartnent where the drug transaction was
supposed to occur. Wen the drug transaction term nated and the
def endants exited the apartnent, DEA agents observed Val encia get
in his car and begin to drive away. At that point, they arrested
him It cannot be realistically argued that the agents woul d not
i kewi se have possessed probable cause to search his car,
including its trunk.’” Therefore, Valencia's Franks argunent

fails.

(ii) Did the district court abuse its discretion under Rule 611
of the Federal Rules of Evidence or violate the confrontation
clause by limting the scope of the cross-exam nation of a DEA
agent regardi ng procedures outlined in a DEA manual ?

The prosecutor, while on direct-exam nation of one of the
arresting DEA agents, asked the agent about a certain procedure
that was contained in a DEA manual which required DEA agents to
search informants before a rendezvous. During cross-exam nation
of the sane DEA agent, defense counsel for Dom nguez began
guestioning the agent about separate procedures in the DEA manual

regardi ng surveillance. The prosecutor imrediately objected to

the Iine of questioning. The defense attorney responded that he

" Probabl e cause nay rest on the collective know edge of al
arresting officers so long as there is conmuni cati on between
them see Charles v. Smth, 894 F.2d 718, 724 (5th GCr. 1990).
There is no dispute that such conmunication occurred in the
i nstant case.

10



was "going into [the agent's] training and background just the
way [the prosecutor] did" regarding the DEA manual's procedures
n | 1

on frisking informants. The defense attorney further stated m

going to get into other areas regarding the handling of the

informant, and whether it was in conformty with his training."
The court ruled that it would not permt a "fishing expedition";
such questioning was to be limted to inquiries about the DEA
manual that related to specific instances in the investigation of
the defendants. Wen the defense attorney then stated that his
chief interest was in the procedures governing surreptitious
t ape-recordi ngs by informants, the court held that counsel could
inquire into whether DEA policy required all conversations
between the informant and the defendants to be taped and, if so,
why all the conversations in the instant case were not taped.?
"[Blut beyond that | don't think it's inportant or relevant," the
district court ruled.

On appeal, Valencia and Herrera argue that the district
court erred, both as a matter of evidence |aw’ and under the
Si xth Anmendnent confrontation clause, by limting the scope of
the cross-examnation in this manner. Specifically, it is
contended that, by limting the scope of the cross-exam nation,
the district court prevented the defense from"challeng[ing] a

fal se inpression |left by a witness on direct examnation. In the

8 The informant, Villanueva, testified about the content of
t he other, unrecorded conversations.

® See FED. R EviD. 611(b) ("Scope of Cross-Exani nation").
11



i nstant case, the Governnent left the inpression on direct
exam nation that the agents foll owed acceptabl e procedures of the
DEA. " This argunent is neritless. First, the "inpression" |eft
was not prejudicial to the defense in any neani ngful way. The
trial was not over the DEA's failure to abide strictly by DEA
procedures. Rather, it was over crimnal acts conmtted by the
defendants. Unless the defense had all eged that sone specific
i nternal agency policy was intentionally not followed -- so as to
suggest that the agents were hiding sonething -- the defendants
had no right to inquire into the DEA manual's procedures. The
def ense has not alleged that a specific established procedure in
the DEA's investigation of the defendants was intentionally or
recklessly ignored in an manner that has corrupted the truth-
seeking process. ! Finally, if the Governnent's inquiry into the
DEA procedures on direct exam nation of the DEA agent was
i nproper, then the defense shoul d have objected on rel evancy
grounds instead of raising their present claim

This court reviews a district court's decision to limt the

scope of cross for an abuse of discretion. See United States v.

El l ender, 947 F.2d 748, 761 (5th Cr. 1991). There was no such
abuse of discretion here. Nor do we believe that there was a

confrontation clause violation. This is not a case where the

10 | nstead, the defense nmakes the sweeping claimthat "[b]y
restricting the cross exam nation, the District Court deprived
the defendants of the opportunity to show, if they could, the
failure of the investigators to foll ow proper procedures to
ensure that the investigation was conducted in such a way as to
guarantee the accuracy of its findings."

12



Governnent refused to disclose the identity or other inportant

i nformati on about a confidential informant. See, e.qg., Roviaro

v. United States, 353 U. S. 53 (1957). Rather, it is a case where

the defense wi shed to obtain general information about how the
Government worked with an informant. Because the district court
correctly concluded that the defense failed to offer a specific
reason why such information was relevant, we find no error,

constitutional or otherw se.

iii) Did the district court err by denying Herrera's notion for a
m strial or severance after another co-defendant's trial counsel
"opened the door" to cross-exam nation of a Governnent w tness,
which elicited prejudicial information not brought out during the
Governnment's case-in-chief?

In a multifarious claim Herrera argues that the trial court
commtted an error of both statutory and constitutional dinension
by failing to grant his notion for a severance or mstri al
follow ng the Governnent's cross-exam nation of a DEA agent.

That notion contended that counsel for another co-defendant,
Murill o, had unnecessarily "opened the door" to the Governnent's
cross-exam nation of the DEA Agent, which elicited information
that was highly prejudicial to Herrera. On appeal, Herrera
argues that the district court's ruling permtting the cross-
exam nation and subsequent denial Herrera's notion for a mstrial
or severance violated a panoply of Herrera's rights -- his Sixth
Amendnent right to effective assistance of counsel (based on co-

counsel's errors), his Fifth Amendnent right to due process, and

his right under Rule 14 of the Federal Rules of Crim nal

13



Procedure, which governs joinder and trial severances. Wth
respect the ineffective assistance claim Herrera argues that
because of Murillo's counsel's actions, Herrera's trial counsel
was rendered constitutionally ineffective. The due process claim
is sinply a restatenent of the ineffective assistance claim The
Rule 14 claimargues that the district court's refusal to grant
the joint notion for severance or a mstrial was an abuse of
discretion. As the Governnent points out, Herrera raised only
the Rule 14 claimat trial; the two constitutional clains are
raised for the first tinme on appeal and, thus, are judged under
the plain error standard. See FED. R CRM P. 52(b).% W
believe that none of Herrera's rights, constitutional or
statutory, was viol at ed.

After the Governnment had rested its case-in-chief, counsel
for Murillo called as a witness a DEA agent who had not been
previously called by the Governnent. Counsel for Mirillo asked
only a few questions about a certain neeting that had taken pl ace
on February 13, 1991, between the agent, the informant, and

Dom nguez. Herrera, who was then in jail on DW charges, was not

1 Odinarily, in order to bring a Sixth Anendnent
i neffective assistance of counsel claim a defendant need not
raise the claimat trial in order to preserve it for later
proceedi ngs. Requiring such an objection would be unrealistic,
as the perpetrator of the alleged constitutional error -- trial
counsel -- is the very one who would have to preserve such a
claim However, in the instant case, trial counsel should have
rai sed such a claim since the basis of the claimwas conduct of
a co-defendant's counsel

14



present at that neeting.!? On cross-exam nation of the DEA
agent, the prosecutor largely ignored Murillo's involvenent and
i nstead asked the agent if he believed that Herrera was stil
involved in the drug conspiracy at the tine of that neeting.?®®
Counsel for Herrera, who had not called the DEA agent as a

W t ness, objected that such a cross-exam nation was i nproper.
The district court held that the questioning was proper: "[n]one
of this would be comng up if sonebody [i.e., counsel for
Murillo] hadn't called him[the agent]." Counsel for Mirillo
responded that he had not intended to "open the door" for such
guestioning on cross-exam nation, to which the district court
responded: "This exam nation could have been over if you had
sinply stuck with what you told ne you were calling himfor
[which did not concern the February 13, 1991 neeting]. No,
[instead] you wanted to take hi mthrough the whole ganfut]."
Counsel for Herrera then interrupted and argued, "[y]our honor,

didn't call [the DEA agent], and no questions cane up on direct

2 A mpjor issue at trial was whether Herrera was a nenber
of the sanme crimnal conspiracy that was involved in the drug
transaction that led to the arrest. Herrera was not present at
the scene of the arrest, as he was still in jail follow ng an
earlier, unrelated arrest for DIW. It is undisputed that, in the
days before his arrest, Herrera was actively involved in the
original negotiations with undercover DEA agents and Vill anueva,
t he i nformant.

13 The prosecutor asked the DEA agent, "[b]ased upon the
conversations that you heard in there when you were tal king were
you under the inpression . . . that there was another individual
i nvol ved nane Leo or Leonidas [Herrera]?" After the court
overrul ed Herrera's defense counsel's objection, the agent
testified that he did have the inpression that Herrera was stil
a nenber of the conspiracy at the tine of the neeting.

15



[ conducted by counsel for Murillo] concerning ny client."
Counsel for Herrera argued that his client was unduly prejudiced
by the court's willingness to allow the Governnent to question
t he DEA agent on cross-exam nation about whet her he believed that
Herrera was still a part of the conspiracy on February 13, 1991,
even though he was in jail. The district court overruled the
objection. Herrera proceeded to file a notion for severance or a
mstrial, which the district court also denied.

Herrera's ineffectiveness claimattenpts to circunmvent the

rigors of Strickland v. Washington, 466 U S. 668 (1984), ' by

arguing that this purported Sixth Amendnent violation nore
resenbles a conflict-of-interest species of ineffectiveness, see

Cuyler v. Sullivan, 446 U. S. 335 (1980), than a typical

Strickland claim W do not believe that Herrera has raised a
cogni zabl e Si xth Amendnent clai mof any species because his trial
counsel did nothing objectionable. Rather, Herrera conpl ains
about the actions of a co-defendant's counsel. Thus, we only

address Herrera's due process claim

14 Strickland sets forth a two-pronged standard. The first
prong asks whet her counsel's performance was "deficient" under an
obj ective standard of reasonabl eness; the second prong asks
whet her any deficiencies "prejudiced" a defendant. Establishing
"prejudi ce” under Strickland requires a showing that "there is a
reasonabl e probability that, but for counsel's unprofessional
errors, the result of the proceeding woul d have been different."
Id. at 694. To show deficient performance, a defendant nust
overcone the "strong presunption that counsel's conduct falls
within the wide range of reasonabl e professional assistance."”
Id. at 689. A court need not address both conponents of this
inquiry if the defendant nakes an insufficient show ng on one.
ld. at 697.
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First, however, this court nust decide if there was a Rule

14 violation; if so, there is no need to reach the constitutional
claim Rule 14 provides as foll ows:

If it appears that a defendant . . . is

prejudiced by a joinder of . . . defendants

[and]. . . by such joinder for trial

together, the court may . . . grant a

severance of defendants or provide whatever

relief justice requires. :
Rule 14 rulings by a trial court are reviewed on appeal under the

abuse-of -di screti on standard. See United States v. Ell ender, 947

F.2d 748, 754 (5th Gr. 1991). This court has further declared
that, "[o]n appeal a defendant has an “extrenely difficult
burden,' since denial of a notion for severance wll| be reversed
only when [the defendant] denonstrates specific conpelling
prejudice that actually results in his having received an unfair

trial." United States v. Geer, 939 F.2d 1076, 1095 (5th Gr.),

reinstated in part, 948 F.2d 934 (5th Gr. 1991) (en banc).

Rat her than proceed with a di scussion of whether such
"specific conpelling prejudice" was established by Herrera, this
court may di spose of this claimon the ground that "severance
[under Rule 14] is not required if [the evidence that was
introduced as a result of a joinder of defendants] would
nonet hel ess have been adm ssi bl e agai nst the defendant seeking

severance if the severance were granted."” United States v.

Basey, 816 F.2d 980, 1004 n.43 (5th Cr. 1987). In the instant
case, the evidence that was brought out on the Governnent's
cross-exam nation of the DEA agent after counsel for Mirillo
"opened the door" on direct exam nati on woul d have been

17



adm ssi bl e had the Governnent chosen to call the testifying DEA
agent during its case-in-chief.!® Furthernore, as the Governnent
notes, the prosecution was always free to re-open its case. See

United States v. Walker, 772 F.2d 1172, 1177 (5th Gr. 1985).

These consi derations apply equally to our analysis of
Herrera's due process claim which is reviewed for plain error.

Even assum ng arguendo that the rule in Basey, supra, does not

apply, it is not as if counsel for Murillo commtted any gross
error. He sinply questioned a witness in defense of his client.
He did not specifically ask the DEA agent about Herrera. Sinply
because Murillo's counsel's questioning inspired the Governnment
to question that w tness about another matter that was not raised
previously in the Governnent's case hardly seens to rise to the
| evel of constitutional error, particularly "plain error.”™ This
is especially so when the Governnent could have call ed the DEA
agent as its own w tness and questioned himabout Herrera in the
first place. Finally, it was not as if counsel for Mirillo
directly elicited sone prejudicial information fromthe agent of

whi ch the Gover nment was not ot herwi se aware. The Governnent's

15 The testifying DEA agent was sinply asked to opine
whet her he believed that Herrera was part of the drug conspiracy
even though he was in jail. The Federal Rules of Evidence permt
a wWtness to render an opinion, even about an "ultimte issue"
such as whether a conspiracy existed, so long as the w tness
formed the opinion based on a rational perception and the
testinony is helpful to the jury. See FED. R EwviD. 701, 704; but
cf. United States v. Arenal, 768 F.2d 263, 269-70 (8th Cr.
1985); Apex Gl Co. v. Dimauro, 1990 U S. Dist. LEXIS 10867 at *4
(S.D.N Y. August 21, 1990) ("Wtnesses may not testify as to
t heir opinions regarding the exi stence of a "conspiracy'
.") (civil conspiracy case).
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entire case against Herrera was ained at proving that he renmai ned
a part of the conspiracy even after he was arrested and jailed
for DW. At nost, counsel for Miurillo "opened a door" to which
the Governnent already had a key. The district court did not
violate Herrera's due process rights by refusing to grant

Herrera's notion for a mstrial or severance.

iv) Did Dom nguez and Herrera have a right to a finding by a jury
(as opposed to a judge) regarding the quantity of cocai ne that
was possessed?

Dom nguez and Herrera requested that the trial court permt
the jury to decide, for purposes of sentencing, the anount of
cocai ne that the defendants possessed. The defendants argue that
under the traditional constitutional allocation of judge and jury
responsibility in crimnal cases, a jury should decide such a
qui ntessential fact question, particularly in view of the anount
of drugs a convicted defendant is found to have possessed is
determ native of the applicable sentencing range under 21 U. S C
§ 841(b).

This claimhas been raised in other Fifth Crcuit cases and

has been repeatedly rejected. See, e.qg., United States v. Royal,

972 F.2d 643, 650 (5th Cr. 1992); cf. United States v.

G eenwood, 974 F.2d 1449, 1459 (5th Gr. 1992) (no right to
| esser-included "offense" instruction on quantity of illicit
drugs; quantity not "elenment" of crinme under 8§ 841); but cf.

United States v. Rigsby, 943 F.2d 631, 642 (6th Cr. 1991)

(di sapproving of rule, but recognizing that court was bound by

19



circuit precedent), cert. denied, 112 S. C. 1269 (1992). Thus,

we reject this claim

v) Did the district court err, during sentencing, by finding that
Dom nguez and Hererra conspired to possess eight kilos of cocaine
with the intent to distribute?

Herrera and Dom nguez both argue that the district court
erred during sentencing in finding that they conspired to possess
eight kilos of cocaine, when the other co-defendants were
sentenced based on the court's finding that they possessed four
kilos. The Governnent points out that only Dom nguez objected to
this finding below \Wether the claimis reviewed for "plain
error” or for "clear error" (as this court is review ng a factual
finding), conpare FED. R Qv P. 52(a) (district court's fact-
findings reviewed for clear error), with FED. R CRM P. 52(b)
("plain error” standard of review if error not preserved at
trial), the record supports the district court's finding.

The district court stated that "in ny opinion the tapes and
transcripts and the evidence indicates that the parties
negoti ated for an anount of cocaine in excess of, or at |east
t hey commenced negoti ating cocai ne delivery of 16 kil ograns,
| ater reduced to eight kilogranms to be nmade and delivered in two

separate deliveries of four kilos each . Herrera and
Dom nguez argue that the drug negotiations were ever-changi ng and

that at no point was there a neeting of the m nds between the two
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def endants and Governnment agents for eight kilogranms.® Rather
the two defendants contend that at nost four kilos were firmy
negot i at ed.

We disagree. Qur review of the record reveals that
Dom nguez, openly acting as Herrera's representative in the
negotiations during the tinme after he was in jail on DW charges,
reached an agreenent for at |east eight kilos.' Al though
Herrera was in jail when this agreenent was reached, the district
court found that the agreenent was reasonably foreseeable by
Herrera, who had originally led the prelimnary negotiations for
sixteen or nore kilos. W do not believe that this fact-finding
was clearly erroneous. Thus, the district court properly
cal cul ated Herrera and Dom nguez's sentences based on ei ght
rat her than four kilos of cocaine.
vi) Did the district court correctly apply the Sentencing

Guidelines by finding that Val encia had obstructed justice within
the nmeaning of U S.S.G § 3Cl.1?

16 W& observe that the Sentencing Quidelines permt
sentenci ng decisions in drug conspiracy cases to be based on the
anount negotiated -- as opposed to the anpbunt of drugs that
actual ly changed hands -- so long as the defendant during the
negotiations intended to deliver and was capabl e of delivering
t he anbunt negotiated. See U S.S.G § 2D1.4 (Application Note
1).

7 As noted in supra Part |, at one point Donmi nguez agreed
to supply sixteen kilos. The undercover agents and the i nformant
even produced noney for the drugs, but Dom nguez ultimately
backed out of the deal. Nevertheless, she negotiated for the
si xteen kil os and was capabl e of producing; she did not
consummat e the deal only because of her supplier's alleged fear
of delivering the full anount in a single delivery.
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US S G8§ 3Cl.1 provides for a two-level increase in a
defendant's of fense | evel when a defendant obstructs or attenpts
to obstruct justice during the Governnent's investigation of the
crime. In the instant case, one of the co-defendants, Valencia,
was arrested while he was attenpting to drive off fromthe scene
of the drug transaction. The DEA agents asked himif the car was
his and if he had a key to the trunk. Valencia denied that the
car was his and denied having a key to the trunk. Val encia was
|ater taken to a holding cell in a federal building. Meanwhile,
t he DEA agents found other neans to get into the trunk, where
cocai ne and papers show ng that Valencia was the car's owner. A
short tine later, a janitor working in the federal building
di scovered a car key in a toilet in a bathroomthat Val encia had
repeatedly used. The key fit the trunk to the car. The district
court held that this was an attenpt to obstruct justice and
assessed a two-level increase in Valencia' s offense |evel.

Val enci a argues that this was inproper because the key was
not "material evidence," as required by 8 3Cl.1's commentary.
The CGovernnent argues that the key was "material" because it
potentially was evidence that would show that Val encia possessed
dom ni on over the trunk where the cocaine was found. Because the
key was di scovered, Valencia could not nmake the argunent that he
| acked scienter because he had no access to the trunk. Had the
key not been found, Val encia could have nade that argunent at

trial. W agree with the Governnent.
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Val encia al so argues that his attenpted destruction of the
key is anal ogous to defendants who attenpt to swal |l ow drugs at
the tinme of arrest, who are ordinarily not punished under § 3Cl.1
(Application Note 3(d)). The Governnent argues that Valencia's
actions are distinguishable fromactions such as drug-eating at
the nonment before arrest because Valencia had tinme to "coolly
del i berate" over whether to hide the key. The Eight Grcuit has

articul ated such a distinction. See United States v. Lamere, 980

F.2d 506, 515 n. 6 (8th Cr. 1992) ("W read this limted
exception to include only conduct admtting a spontaneous or
visceral or reflexive response occurring at the point the arrest
becane immnent . . . ."). W agree that this distinction is
appropriate. Therefore, we hold that the district court did not
err in assessing Valencia a two-1evel increase in his offense

| evel .

vii) Did the district court fail to make sufficient factual
findings regarding its ruling under U S. S.G § 2D1.1(b)(1) that
Herrera had constructive possession of a firearnf

The district court assessed a two-level increase in Herrera's
of fense | evel because the court found that Herrera had
constructive possession of a firearm See U S.S.G 8§
2D1.1(b)(1). Herrera, who was in jail at the tinme of the crineg,
does not dispute the sufficiency of the evidence to support the
district court's finding, but instead sinply argues that a renmand

is appropriate because the district court failed properly to

articulate its findings. See Hooten v. United States, 942 F. 2d
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878, 881-82 (5th CGr. 1991). The Governnent counters that the
district court did nake adequate findings by expressly adopting
the specific portions of the probation officer's presentence

i nvestigation report in which such findings were indisputably
made. The Governnent is correct that adopting the PSI is
adequate "fact-finding" by the district court so long as the

def endant had an opportunity to file objections to the PSI, which
he did here. See United States v. Ramrez, 963 F.2d 693, 706-07

(5th Gr. 1992). The district court expressly overruled
Herrera's objections to the PSI and adopted it. W see no need

for a renmand.

(viii) Is the evidence is constitutionally sufficient to support
Murill o' s conviction of aiding and abetting the possession of
cocaine with the intent to distribute?

Co-defendant Murill o chall enges the constitutional
sufficiency of the evidence supporting her conviction for aiding
and abetting her co-defendants in possessing cocaine with the
intent to distribute.® |In reviewing a sufficiency claim we
nmust ask " whether, after viewing the evidence in the |ight nost
favorable to the prosecution, any rational trier of fact could

have found the essential elenents of the crinme beyond a

reasonabl e doubt.'" Guzman v. Lensing, 934 F.2d 80, 82 (5th Gr.

1991) (citing Jackson v. Virginia, 443 U. S 307, 319 (1979)). It

is undisputed that Murillo was not part of the Governnent's

8 Murillo was acquitted of conspiracy to possess cocaine
with the intent to distribute.
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original investigation; rather, she did not cone into the picture
until inmmediately before the arrest. She was present at the
apartnent at which the drug transaction was nearly consunmmat ed.
She al so acted in a nervous fashion, repeatedly | ooked out the
w ndow, and commented that certain vehicles in the parking | ot
appeared suspicious. She also answered a tel ephone call from
Escobar and rel ayed Escobar's nessage that "they didn't want to
doit." She was arrested while driving away fromthe apart nent
wi t h Dom nguez.

It is well-established that a party's nere presence at the
scene of a crine alone is insufficient to support a conviction

for aiding and abetting a crine. See, e.qg., United States V.

Martiarena, 955 F.2d 363, 367 (5th G r. 1992). Rather, to prove
aiding and abetting in a crimnal venture, the prosecution nust
prove that the defendant: i) associated with the crim nal
enterprise, ii) participated in the venture, and iii) sought by

action to nake the venture succeed. See United States v. Stone,

960 F.2d 426, 433 (5th Gr. 1992). Wen a drug defendant is
accused of aiding and abetting possession with the intent to
distribute, the Governnent nust al so prove the above three

el ements of aiding and abetting with respect to both possession

and intent to distribute. See United States v. Longoria, 569

F.2d 422, 425 (5th Cr. 1978).
We agree that Murillo in sone sense "associated" with the
crimnal venture. However, we believe that the Governnent fail ed

to offer constitutionally sufficient evidence to prove beyond a
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reasonabl e doubt that Murillo "participated" in the crimnal
venture and "sought by action to make the venture succeed."
Unli ke the other two co-defendants who first appeared on the day
of the arrest -- Escobar and Val encia, who were Dom nguez's
suppliers of the cocaine -- Miurillo did not in any neani ngful way
becone invol ved in consunmating the transaction.®®

Nor do we believe that Murillo's actions while in the
apartnent constituted aiding and abetting. The Governnent argues
that Murillo served as a "l ookout,"?° and also had a role in
termnating the transaction by relaying Escobar's tel ephone
message. W believe that nervously glancing out the w ndow and
comenting that cars | ooked suspicious does not qualify as

serving as a "lookout," as the Governnent clains. An innocent
party who is in the conpany of persons involved in a crimnal
venture would naturally be nervous that |aw enforcenent
authorities were nonitoring the crimnal activity. Yet such
nervousness does not denonstrate that the person shared in the

actual perpetrators' crimnal intent. United States v. Mrtinez,

555 F. 2d 1269, 1271 (5th Cr. 1977) ("To aid and abet neans to

19 W& observe that the Governnent never offered any proof
that the apartnent was rented by Murillo. Had the Governnment
of fered sufficient proof that Murillo was in fact the woman whom
Dom nguez had referred to as "La Chola," our holding woul d be
different.

20 See United States v. Minoz- Fabela, 896 F.2d 908, 911 (5th
Cir. 1990) (evidence that defendant provided surveillance and
security for principal sufficient to prove aiding and abetting of
possession with intent to distribute); United States v. Kaufnan,
858 F.2d 994, 1002 (5th G r. 1988) (sane); United States v.
Martinez, 555 F.2d 1269, 1279 (5th Gr. 1977) (sane).
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assi st the perpetrator of the crinme while sharing in the
requisite crimnal intent."). Nor does glancing out a wi ndow and
comment i ng that autonobiles appeared suspicious -- actions that
logically follow fromone's nervous condition -- denonstrate that
the party intended to aid and abet those in the crimnal venture.
It was not as if Murillo stated that the transaction should be
call ed of f because of her fears -- an action that one would
expect of an actual |ookout. Finally, Mirillo's answering the
phone and rel ayi ng Escobar's nessage did not aid and abet, in

that Murillo did nothing but announce a fait acconpli. Contrary

to what the Governnent argues, there is no evidence that Murillo
herself was a part of the decision-making process regarding the
termnation of the planned drug transaction.

In sum we reverse Murillo's aiding and abetting conviction
on the ground that the Governnent's evidence was constitutionally

i nsuf ficient.

L1,

For the foregoing reasons, we AFFIRM the convictions and
sentences of co-defendants Val encia, Hererra, and Dom nguez, and
REVERSE t he conviction of co-defendant Murillo. W REMAND to the
district court to enter a judgnent of acquittal in Murillo's

case.
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