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STEWART L. JONES,
Pl ai ntiff-Appellant,
VERSUS
TEXAS SOUTHERN UNI VERSI TY' S BOARD OF REGENTS, ET AL,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
CA H 88 1622

May 19, 1993
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

Aformer Texas Southern University | awstudent, proceeding pro
se, sued nenbers of the faculty, staff, and adm ni stration all egi ng
civil rights, due process, and equal protection violations, and
related clains under 20 U S C 8§ 1232(g) and state tort |[aw,
contending primarily that his grades had been tanpered with and his
redress requests inproperly handl ed. The district court dism ssed
some of his clains on a notion to dismss, sone on a notion for

directed verdict, and the renmai nder were deci ded agai nst Appel | ant

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



by a jury. He appeals. Finding that all issues raised are left to
the discretion of the district court and that this discretion has
not been abused, we affirm

The district court granted Defendants' notion to dism ss on
the basis of Eleventh Anendnent immunity as to the clains against
Defendants in their official capacities, and on the basis of
qualified immunity in their individual capacities. First, Jones
clains that Defendants' notion was untinely because it was filed
after the district court's deadline for the filing of dispositive
noti ons had passed. The district court has broad discretion in

such matters. Edwards v. Cass County, Texas, 919 F.2d 273, 275

(5th Gr. 1990). Appellant points to no prejudice flow ng fromthe
court's decision to consider the late-filed notions and none is
apparent on the record. The district court did not abuse its
di scretion.

Appel l ant al so clains that the notion was untinely under Rul e
12(b) which requires the filing by Defendant before answer.
However, Rule 12(c) allows a notion for judgnent on the pl eadi ngs
to be filed only after answer is filed, and such notion may be
based on the failure of the Plaintiff's pleadings to state a claim

on which relief nmay be granted. See Nunley v. MYV Dauntl ess

Col ocotronis, 696 F.2d 1141, 1143, cert. denied, 105 S.Ct. 120 (5th

Cr. 1983). W, therefore, construe the grant of the Mtion to
Dismss for failure to state a claimas a grant of judgnent on the

pl eadi ngs, and, as such, it is tinely. See St. Paul Ransey County

Medi cal Center v. Penni ngton County, South Dakota, 857 F.2d 1185,




1187 (8th Cir. 1988); 5 Charles A Wight & Arthur R Mller,
Federal Practice & Procedure, 8 1367 (2nd Ed. 1990).

The district court granted Defendants' nption based on
qualified imunity only as to Appellant's procedural due process,
equal protection, and civil rights conspiracy clains. It did so on
the basis that Appellant failed to allege a violation of a federal
right. Appel  ant contends this was error.

The district court eventually submtted the equal protection
claimto the jury so, if it was error to dismss it previously,
that error was harm ess. Assum ng w thout deciding that Appell ant
had a protected interest, he had an adequate post-deprivation

remedy under Texas law. See e.q., Eiland v. WIf, 764 S.W2d 827,

832-36 (Tex. C. CGv. App. 1989). Thus there is no federal equal
rights violation. Hudson v. Palner, 468 U S. 517, 533 (1984). A

claimfor civil rights conspiracy nust be based on an al |l egati on of

racial or other invidious discrimnation. Giffinyv. Breckenridge,

403 U. S. 88, 102 (1971). Jones nmade no such all egati on.

Appel l ant also conplains that the district court erred in
granting Defendants thirty additional days in which to file a
motion for summary judgnent. If this was error, it was harnl ess,
because the Defendants mssed the extended deadline and the
district court denied their later filed notion to file the sane
pl eadi ng.

Next Jones contends that the district court erred in not
permtting him to reassert in his anmended conplaint previously

pl ead i ssues which had been dism ssed. Because these issues are



frivol ous any possible error is harnl ess.

Appel I ant noved the district court to sanction Defendants for
failure to respond to certain discovery orders by entry of default
j udgnent against them and otherwise. W shall not here recount
t he arduous di scovery battl e waged by the parties, nor the district
court's painstaking effort to obtain conpliance with its orders.
Suffice it to say that, in our view, the Defendants were hardly
forthcom ng, Appellant's requests were oft tines unreasonable, and
the district court displayed incredible patience. "The district
court has broad discretion in discovery matters and its rulings
wll be reversed only on an abuse of that discretion.” Scott v.

Monsanto Co., 868 F.2d 786 (5th Cr. 1989). W see no abuse of

di scretion here. |In addition, Appellant has not shown that he was
prejudi ced by the Defendant's failure. Those original docunents
whi ch the defense could not produce were replaced by apparently

reliable photocopies. Sheets v. Yanmmha, 891 F.2d 533 (5th Cr.

1990) .
The district court denied certain challenges for cause
Appel | ant made to sone prospective jurors. These matters are again

in the broad discretion of the district court. United States v.

Hi noj osa, 958 F.2d 624, 631 (5th Cr. 1992). W find no abuse of
that discretion. The district court specifically questioned the
chal l enged jurors thoroughly on the subject of Appellant's
chal | enges and their responses show clearly that there was no sound
basis for chall enge.

In its effort to appropriately manage this seemngly



unmanageable litigation, the district court allotted thirty-six
hours for the trial, eighteen trial hours to each side. Appellant
contends that this was error but he does not show how this limt
was unreasonable. To the contrary, our review of the record shows
that the tinme allotted was not only reasonable but generous and

well within the district court's discretion. Topalian v. Ehrman,

954 F.2d 1125, 1139 (5th Cir.), cert. denied, 113 S. Ct. 82 (1992).

We find Appellant's contention that Defendant's answers to his
request for adm ssions are inconsistent with the testinony of
Def endant Carrington to be neritless. The answers are not
I nconsi stent. Nor was the district court in error in denying
Appel lant's notion for directed verdi ct because Defendants did not
retain the originals of his exam nation papers. 20 U S.C. 8
1232(g) inposes no such requirenent on Defendants.

Finally Appellant's claim that the district court erred in
granting a partial directed verdict on the issue of damages was
rendered noot by the jury verdict finding that the Defendants had
no liability to Appellant.

Numer ous ot her issues are raised in Appellant's brief but are

i nadequately briefed for neani ngful review. See Brinkman v. Dallas

County Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Cr. 1987).

AFFI RVED.



