UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 91-6159
Summary Cal endar

THOVAS C. MORROW

Peti ti oner- Appel | ant,

VERSUS

JAMES A. CCOLLINS, Director
Texas Dept. of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
( CA- H 89- 3373)

( February 24, 1993 )

Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Thomas C. Morrow, a Texas state prisoner, was indicted for
murder. A jury found himguilty of voluntary mansl aughter. He

received a 60-year term of incarceration, enhanced by two prior

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



felony convictions. His conviction was affirnmed on direct appeal.

Mrrow v. State, 735 S.W2d 907, 912 (Tex. Crim App. 1987).

After unsuccessfully pursuing state court renedies, Mrrow
filed this federal habeas petition. A magistrate judge issued a
menor andum recommendi ng that the petition be denied. Mrrowfiled
witten objections. The district court entered an order of
di sm ssal , adopting the nmagistrate judge's nenorandum and
recommendati on, and entered final judgnent denyi ng Morrow s federal
habeas petition.

Morrow filed a tinely notice of appeal. He also filed for a
certificate of probable cause (CPC) for an appeal, which the
district court granted.

Morrow first contends that the evidence was insufficient to
support his conviction, arguing that voluntary mansl aughter could
not be a lesser-included offense of nurder in his case because
proof of "sudden passion" was | acking.

When a federal habeas petitioner contends the evidence is
insufficient to support a state court conviction, the relevant
inquiry is if any rational trier of fact could have found the
"essential elenents" of the crinme beyond a reasonabl e doubt, after
viewwng the wevidence in the |light nost favorable to the

prosecution. Foy v. Donnelly, 959 F.2d 1307, 1313 (5th G r. 1992).

This Court applies this standard with explicit reference to the
substantive elenents of the crimnal offense as defined by state

law. |d.



Under Texas |law, a person commts nmurder if he intentionally
or knowi ngly causes the death of an individual. Tex. Penal Code
Ann. 8 19.02 (Vernon 1974). Voluntary mansl aughter is defined as:

(a) A person commts an offense if he causes the death of an
i ndi vi dual under circunstances that could constitute
mur der under Section 19.02 of this code, except that he
caused the death under the i medi ate i nfluence of sudden
passion arising froman adequate cause.

(b) "Sudden passion"” neans passion directly caused by and
arising out of provocation by the individual killed or
another acting with the person killed which passion
arises at the tinme of the offense and is not solely the
result of fornmer provocation.

(c) "Adequate cause" neans cause that woul d commonly produce
a degree of anger, rage, resentnent, or terror in a
person of ordinary tenper, sufficient to render the m nd
i ncapabl e of cool reflection.

Tex. Penal Code Ann. § 19.04 (Vernon 1974).

Morrow asserts that a finding of sudden passion is not
supported by the record. It is unclear whether sudden passion was
an elenent of voluntary manslaughter during the tine-frane
applicable to this case. The offense in question occurred on My
22, 1984. Trial commenced on Decenber 3, 1984 and a judgnent of
guilty was rendered on Decenber 6, 1984. Moirrow s conviction was
affirmed on direct appeal on July 23, 1987.

Despite the aforenentioned statutory | anguage, at the tinme of
Morrow s convi ction, sudden passi on was not an el enent of voluntary
mansl| aughter. Rather, it was "in the nature of a defense to nurder

t hat reduces that offense to voluntary mansl aughter." Braudrick v.

State, 572 S.W2d 709, 710-11 (Tex. Crim App. 1978), cert. denied,

440 U. S. 923 (1979). Braudrick's "nature of a defense" hol di ng was
overruled in February 1985. Bradley v. State, 688 S.W2d 847, 849-
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51 (Tex. Crim App. 1985). Bradley held that "when the evidence
raises the issue of “sudden passion,' its negation beconmes an
“inmplied elenent' of murder." 1d. at 851. However, it remains
uncl ear whether sudden passion was considered an elenent of
voluntary manslaughter at all tinmes applicable to this matter.?
Assum ng, argquendo, that it was, the record evidence reveal s that
sufficient evidence of sudden passion was raised at trial.

Morrow admts fatally shooting Ral ph Brandes on the night in
question. Mrrowtestified to several confrontations wth Brandes
prior to the date of the shooting. Brandes nade several
di sparaging cormments and called Mdrrow various vile epitaphs and
accused him indirectly of being the non-passive partner while
engagi ng i n anal sexual intercourse with various "punks" in prison.
Brandes also told Morrow that he never went anywhere w thout his
gun and that if Mrrow continued to frequent the north side (of
Houston), he would find out why Brandes carried the gun.

After a nunber of weeks of this confrontational behavior
Brandes encountered Mdirrow in the B&C Lounge. Morrow testified
that the owner, George Hayes, gave him a |oaded, cocked, .22
automatic pistol and stated "Tommy, he's (Brandes) got a gunin his
hand." Brandes and Morrow had not had any verbal exchanges on the
night in question prior to the shooting. Morrow then testified

that the pistol was sitting on the table in front of him Brandes

! The current Texas casel aw hol ds that vol untary mansl aught er
is not a lesser included offense of nurder unless there is sone
evi dence of sudden passion. State v. lLee, 818 S . W2d 778, 781
(Tex. Crim App. 1991).




had his hand down by his |l eg as he was sitting on a barstool at the
end of the bar, Brandes raised his arm up and junped off the
barstool, and Morrow reacted by firing one shot.

When asked whet her he had an i medi at e and sudden fear that he
was going to be harned, Mrrow answered, "Well, | thought he was
fixing to shoot ne, yes." When asked whether it was a sudden
situation as far as he was concerned, Mirrow replied, "[I]t just
happened, you know, in a split second." Wen asked what thoughts
went through his mnd at that particular point intime with regard
to being on parole and the shooting, Mdirrowtestified, "[I] knew I
was probably in big trouble. | was, nore or |ess, nunb, you know.
| really wasn't thinking, you know, rationally then."

Morrow also testified with regard to the prior verbal
altercations that as tinme went on, he becanme nore and nore afraid
of Brandes. Morrow testified that "I thought | was fixing to get
shot" and that:

| was under the inpression that he had a gun.
| was the only one in there that | knew of
that he had anything against. | knew that he
had nmade statenents that he would use a gun
and that he would kill ne. | meant that |
wasn't prepared to stand up and let himkill
me, that | would kill him to keep him from
killing me, if that is what it took.

The aforenentioned testinony shows that Mrrow raised the
i ssue of "sudden passion" arising from an adequate cause. The
testi nony i ndicates an i nmedi at e provocation in that Morrowt hought
Brandes possessed a gun, suddenly raised his armand junped off the
barst ool, and headed toward Morrow. Myrrow also testified that he

was not thinking rationally at the time of the shooting. A
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rational trier of fact coul d have concl uded that Morrow had a fear
of Brandes and was acting under the imedi ate influence of that
fear. Morrow s contention that his voluntary mansl aughter
conviction is not supported by sufficient evidence is wthout
merit.

Assum ng, arqguendo, that sudden passion was not an el enent of
vol untary mansl aughter, Mdirrow s argunent is not cognizable as a
chal l enge to the sufficiency of the evidence. See Foy, 959 F. 2d at
1313. However, Morrow s brief, liberally construed, contends that
the jury should not have been allowed to consider the |esser-
included offense of voluntary manslaughter, and thus, the
corresponding jury charge was erroneously submtted.

The district court noted a potential procedural bar under
state law but did not perform a federal procedural bar analysis.
In any event, in the district court the state did not rai se whet her
the issue is procedurally barred. Thus, the i ssue has been wai ved.

See United States v. Drobny, 955 F.2d 990, 995 (5th Cr. 1992).

To obtain federal habeas relief for this alleged error of
state law, Morrow nust show that a violation of state | aw occurred
and that the error rendered the state proceedi ngs fundanentally

unfair. See Lavernia v. Lynaugh, 845 F.2d 493, 496 (5th Cr.

1988) . No violation occurred because once evidence of sudden
passion was presented, a jury charge regarding voluntary
mansl| aught er and sudden passion was proper under Texas |law.  See

Hobson v. State, 644 S.W2d 473, 477-78 (Tex. Cim App. 1983);

Bradl ey, 688 S.W2d at 852. Furt her, the aforementioned record



evi dence supports a finding of sudden passion. Thus, the jury
charge was proper.

As an ancillary matter, Mrrow also argues that the evidence
sufficiently supported his theory of self-defense as a matter of
law. He is mstaken. Self-defense is not an el enent of voluntary
mansl| aught er . See Tex. Penal Code Ann. § 19.04 (Vernon 1974).
Thus, his argunent is not cognizable as a challenge to the
sufficiency of the evidence but is nore properly considered as an
assertion that state crimnal |aw was violated and rendered the

proceedi ngs fundanentally unfair. See Lavernia, 845 F.2d at 496.

Hs argunent fails for the sanme reasons that his challenge
regardi ng sudden passion fails. The record shows no fundanental
unf ai r ness.

Texas Penal Code Ann. 8§ 9.31(a) (Vernon 1974) defines self-
defense as justified use of force agai nst anot her "when and to the
degree he reasonably believes the force is imedi ately necessary to
protect hinmself . . . ." In light of the facts devel oped above,
and especially in light of the autopsy report which reveal ed that
Brandes was shot at least five tines, including two tines to the
chest and tenple frompoint-blank range, Mrrow has not shown that
the proceedings were rendered fundanentally unfair by the state
courts' determnation that he did not act in self-defense as a
matter of |aw.

Morrow al so contends that he received ineffective assistance
of trial counsel because his attorney, Patrick Gailey, failed to:

1) Interview Morrow until seventeen hours prior to trial;



2) Interview state and defense w tnesses;
3) Visit the crinme scene;

4) Conduct an i ndependent i nvesti gati on beyond nere reliance
on the prosecutor's file;

5) Move for a continuance of trial;
6) File a notion for new trial;
7) Tinmely perfect an appeal;

8) Abi de by court orders during Mrrow s state habeas
proceedi ng; and,

9) Acquaint hinself with the applicable range of
puni shnent .

Hi s contentions are without nerit.

To prevail on his claim of ineffective assistance of trial
counsel, Mrrow nust show that his attorney's performance was
deficient and that the deficient performance prejudiced his

def ense. Strickland v. Washi ngton, 466 U.S. 668, 687, 104 S. C

2052, 80 L. Ed. 2d 674 (1984). To establish prejudice, Mrrow nust
show that "there is a reasonable probability that, but for
counsel ' s unprofessional errors, the result of the proceedi ng would
have been different." 466 U S. at 694. |If Mrrow fails to prove

ei ther prong of the Strickland test, he wll not nerit relief. I|d.

at 687. Additionally, this Court nust give great deference to
counsel's performance, and there is a strong presunption that
counsel exercised reasonabl e professional judgnent. [d. at 690.
Morrow contends that Gailey was ineffective because he only
di scussed the case with himfor approximately 20 m nutes on t he day
prior totrial. Gailey averred that he had a | engthy conversation
wth Mrrow prior to trial, as well as a nunber of other
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di scussions. Additionally, Mrrow has not shown any prejudice in
this regard nor how additional conversation would have benefited

him Mattheson v. King, 751 F.2d 1432, 1439 (5th G r. 1985), cert.

dism ssed, 475 U.S. 1138 (1986). He has also failed to show how he
was prejudiced by Gailey's failure to visit the crine scene. These

argunents do not nerit federal habeas relief. See Ross v. Estelle,

694 F.2d 1008, 1012 (5th G r. 1983).

Morrow further contends that Gailey failed to interview a
nunber of state and defense witnesses, failed to visit the crine
scene, and failed to request a trial postponenent when it was
"obvi ous" that he was unprepared for trial. These contentions are
al so without nerit.

Gailey averred that Morrow only specified one wtness, Mry
Lara, by nane, and also failed to provide any concrete i nformation
as to the whereabouts of any potential wtnesses. Were the sole
evidence regarding a claim of a mssing witness is from the
defendant, ineffective assistance clains are viewed with extrene

cauti on. Lockhart v. MCotter, 782 F.2d 1275, 1282 (5th Cr.

1986). Cains regarding uncall ed wtnesses are not favored due to
their speculative nature. Wile Mrrow nmaintains that Lara would
have given Gailey nanmes of other wi tnesses, he fails to identify
them specifically, and he does not allege what they may have said
on his behalf. Furthernore, nothing in the record indicates that
Lara was a witness to the shooting, or present at the B&C Lounge at

any relevant tine.



Additionally, at a pretrial notion hearing, the state tria
judge specifically asked Morrow whet her there are any wi tnesses he
wished to call. He responded in the affirmative. Wen pressed to
identify his witnesses so that the court could subpoena them
Morrow declined to identify any witnesses, nerely stating "[J]ust
like | say, we will have to sit down and di scuss each aspect." He
has made no showing of prejudice by Gailey's alleged failure to
i nterview any prospective witnesses. Thus, this assertionfails to
raise a claimdeserving federal habeas relief. Ross, 694 F.2d at
1012.

Wth regard to his allegation that Gailey failed to request a
trial postponenent, WMrrow has failed to show any prejudice
t her eby. The court offered to order the appearance of any fact
W t nesses he cared to designate. Whil e Morrow argues that Mary
Lara shoul d have been called, he fails to state what testinony she

woul d have of fered on his behal f and t hus, has not shown Stri ckl and

prejudi ce. Ross, 694 at 1012.

Morrow al so all eges that Gailey failed to investigate the case
properly. The only evidence Mdrrow contends he was deprived of at
trial concerned Brandes' crimnal background. The court and the
prosecutor both stated that Brandes' crimnal record woul d be nade
available to him and it was. Gailey had conplete access to the
prosecutor's files. Mrrow s contentionis devoid of nerit. Ross,
694 F.2d at 1012. Morrow al so contends that Gail ey was
ineffective for failing to file a notion for new trial and to

perfect an appeal in atinmely manner. He has failed to show how he
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is prejudiced by either alleged failure. He fails to show any
grounds for a new trial. Although Morrow s appeal was initially
abated for failure to tinely file a brief, the appeal was
reinstated and the conviction was reviewed and upheld by the
appel l ate court. Morrow, 735 S.W2d at 912. He has shown no
prejudice as a result of these alleged ineffective actions. See
Ross, 694 F.2d at 1012.

Morrow contends that Gailey's delay in filing an affidavit in
his state habeas proceeding delayed it for nore than one year.
However, he has not nmade a substantial showi ng of the denial of a
federal right. The right to effective assistance of counsel

springs fromthe right to counsel. Strickland, 466 U S. at 686

Morrow had no right to counsel during his state post-conviction

proceedi ngs. See Pennsylvania v. Finley, 481 U S. 551, 556-57, 107

S. . 1990, 95 L. Ed. 2d 539 (1987). Affording his petition a
i beral construction, Mrrow also challenges the propriety of his
state habeas proceeding. Allegations of infirmties in state
habeas proceedi ngs are not grounds for federal habeas relief. Vail

v. Procunier, 747 F.2d 277, 277 (5th Cr. 1984). This contention

is devoid of nerit.
Regardi ng his argunent concerning the applicable range of
puni shnment, Morrow has failed to brief the i ssue adequately. Thus,

it is deened abandoned. See Brinkman v. Dallas County Deputy

Sheriff Abner, 813 F.2d 744, 748 (5th Gr. 1987).

| nasnmuch as Morrow has failed to allege Strickland prejudice

from Gailey's allegedly deficient performance, and because a
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rational trier of fact could affirm his voluntary mansl aughter
convi ction based on record evidence and no show ng of fundanental
unfairness nor state law violations, the district court properly
deni ed his federal habeas petition.

Finally, Mrrow argues that the district court erred by
failing to hold an evidentiary hearing. Qur recent cases, however,
have recogni zed the general rule that "[i]f the record is clearly
adequate to dispose fairly of the allegations, the court need

inquire no further." United States v. Smth, 915 F.2d 959, 964

(5th Gr. 1990) (citing Byrne v. Butler, 845 F.2d 501, 512 (5th

Cr. 1988)); Ellis v. Lynaugh, 873 F.2d 830, 840 (5th G r. 1989)

(citing Lavernia v. Lynaugh, 845 F.2d 493, 501 (5th Cr. 1988)).

Even where petitioners have asserted facts that would entitle them
torelief, courts need not conduct a hearing if the existing record
is adequate to resolve the claim Id. The record before this
Court is adequate to resolve Morrow s al | egati ons wi t hout exam ni ng
evi dence beyond it.

Morrow has filed a notion for appointnent of appellate
counsel. Hi s request is denied because the interests of justice do

not require such an appointnent. See Schwander v. Bl ackburn, 750

F.2d 494, 502 (5th Cr. 1985).
AFFI RVED.
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