IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-6077
(Summary Cal endar)

EHH FI RST TRUST and
ROBERT W HANCOCK

Pl aintiffs-Appellants,
ver sus
MARK R RILEY, SUBSTI TUTE
TRUSTEE, ET AL.,
Def endant s,
FEDERAL DEPQOSI T | NSURANCE
CORPORATI ON, as recei ver of
UNI TED SAVI NGS ASSCOCI ATI ON OF
TEXAS and UNI TED FI NANCI AL
CORPORATI ON

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas

( CA- H 89- 0202)

(Novenber 19, 1992)



Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Plaintiffs-Appellants EHH First Trust (the Trust) and Robert
W Hancock appeal adverse rulings by the district court 1)
dismssing the Trust's claim for failure of the Trust to retain
counsel to represent it in those proceedings, 2) entering summary
judgnent for the failed financial institution's successor and the
Federal Deposit |Insurance Corporation (the FDIC), in its capacity
as receiver for the failed institution, and 3) granting a directed
verdi ct for a subsidiary of the successor financial institution as
assignee of the contract wunder |litigation here. Fi nding no
reversible error by the district court, we affirm

I
FACTS AND PROCEEDI NGS

The Trust, through its trustee, Hancock, entered into a Sal e
and Purchase Agreenent with United Financial Corporation (UFC) for
t he purchase by the Trust of a condom nium At closing, the Trust
executed a prom ssory note (the Note) in the principal sum of
$446, 107. 20. The Note was secured by a Deed of Trust and Security
Agr eenent .

The Trust then | eased the condom nium back to UFC for three

years and UFC, in turn, subleased the condom nium to Hancock,

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



individually. UFC subsequently assigned its interest in the Note
to United Savings Association of Texas, a Texas savings and | oan
association ("Ad United"). UFC was a whol|ly-owned subsidiary of
ad United.

The parties performed their paynent obligations under the
various instrunments for about one year. Then, the Trust and
Hancock discontinued nmaking paynents on the Note and subl ease.
Several nonths later, AOd United accel erated paynents on the Note
and instituted foreclosure proceedings. The Trust and Hancock
filed a state court action seeking to enjoin the foreclosure
proceedi ng, and A d United counterclained. A Tenporary Restraining
Order was entered but Hancock failed to post the required bond, and
the property was sold to Od United at sheriff's sale on July 7,
1987.

On July 6, 1987, however, the Trust had purported to sell the
condom nium to Hancock. At that tine, Hancock was a Chapter 11
debtor. Utimately, the bankruptcy stay was |ifted and Hancock was
evicted fromthe condom nium

ad United was declared insolvent in Decenber 1988 and the
Federal Savings and Loan |nsurance Corporation (the FSLIC) was
appoi nted receiver by the Federal Hone Loan Bank Board, which
formally determ ned that unsecured creditors of AOd United would
have received no dividend if the institution had been |iqui dat ed.
The FSLIC entered into a purchase and assunption agreenent wth
United Savings Association of Texas, FSB ("New United"), under

which New United did not assume Od United' s obligations to



unsecured creditors. After the purchase and assunpti on agreenent
was confected, UFC becane a whol | y-owned subsi diary of New United.

The FSLICintervened in the state court action and renoved the
case to federal court. New United then intervened. Thereafter,
the FDIC, in its capacity as Mnager/Receiver of the FSLIC
Resol uti on Fund, was substituted as Receiver for Ad United.

After each of the parties had noved for summary judgnents, the
district court entered summary judgnment for New United and the FDI C
and denied the notions for summary judgnent filed by the Trust,
Hancock and UFC. The Trust's claimwas dismssed prior to trial
because it was a legal entity unrepresented by counsel.

After Hancock presented his case, the district court took
UFC s notion for directed verdict under advisenent. Thereafter
the district court entered judgnent in favor of the FD C, New
Uni ted and UFC and agai nst the Trust and Hancock. Hancock's clains
were di sm ssed and New Uni ted was awarded unpaid interest fromthe
Trust in the anmount of $27,774.11 plus pre-judgnment interest fixed
at 18% from Cctober 5, 1987 to Septenber 3, 1991, attorney's fees
equal to 10%of the total due under the Note, court costs and post-
judgnent interest fixed at 5.68% The Trust and Hancock tinely
filed a notice of appeal.

I
ANALYSI S

A. Dism ssal of the Trust's Caim

At the final pre-trial conference the district court warned

the Trust that it could not proceed pro se. The Trust failed to



heed t hat warning, so when it renmai ned unrepresented on the date of
the trial, the Trust's clai mwas di sm ssed on notion of New United.
Hancock and the Trust do not challenge the district court's
conclusion that the Trust could not appear w thout counsel; they
only dispute the validity of the noney judgnent ultimately entered
agai nst the Trust on New United's counterclaim

The district court's dism ssal of the Trust's cl ai mwas based

on our holdinginlnre KMA. , Inc., 652 F.2d 398 (5th Cr. Unit B

July 1981), that "a corporation as a fictional |egal person can
only be represented by licensed counsel. . . . This is so even

when the person seeking to represent the corporation is its

presi dent and major stockhol der.™ ld. at 399; see Southwest
Express Co., Inc. v. Interstate Commerce Commin, 670 F.2d 53
(5th Gr. 1982). Under Texas law, a trust is a fictional |egal

person. Tex. Gov't Code Ann. § 311.005(2) (West 1988). As such,
the Trust could not appear at trial (or, for that matter, in this
appeal ) except through an attorney at | aw.

Under Rule 41(b), an action or claim nmay be dism ssed with
prejudice for "failure . . . to prosecute or to conply with these
rules or any order of court . . ." Fed.R Cv.P. 41(b).

[Dlismssal with prejudice for failure to prosecute i s an
extrenme sanction which is to be used only when the
plaintiff's conduct has threatened the integrity of the
judicial process in a way which |eaves the court no
choice but to deny that plaintiff its benefits. :
[We have consistently refused to permt a court to
i npose this sanction unless the history of a particular
case discloses both (1) a clear record of delay or



contumaci ous conduct by the plaintiff, and (2) that a
| esser sanction woul d not better serve the best interests
of justice.

McNeal v. Papasan, 842 F.2d 787, 790 (5th Cr. 1988).

Rule 41(b) dismssals are reviewed for abuse of discretion.
Id. at 789-90. Despite the court's instructions to the Trust to
obtain counsel to represent it at trial, it attenpted to appear
t hrough Hancock, its trustee, who is not an attorney. The Trust
has not appealed the district court's ruling; neither has it
suggested that it would obtain counsel if given the opportunity to
do so. The dism ssal of the Trust's claimshould not be viewed as
a sanction for contunmaci ous conduct. The district court's ruling
was nore in the nature of a jurisdictional order--the court in
essence |acked jurisdiction in personam to hear the claim of an
unrepresented |egal entity. Such an order clearly does not
constitute an abuse of discretion.

Nevert hel ess, the Trust and Hancock contend that a judgnent
could not be entered against the Trust because it was dism ssed
prior totrial. This argunent rests on the erroneous prem se that
the dismssal of the Trust's claimresulted in its dismssal as a
party to the entire litigation. The dismssal of the Trust's
claim however, did not result in the dism ssal of New United's

pendi ng counterclaimagainst the Trust. Inre KMA., Inc. does

not stand for the proposition that an entity may not be sued unl ess
it is represented by counsel; only that it may not appear in court
W t hout a | awyer.

B. Evi dence of Paynents Made




Hancock also insists that he presented evidence of tinely
paynments on the Note, as well as "additional evidence to the fact
t hat Def endants had not advanced funds and/or paynents as had been
prom sed by the sales staff and as it was obligated under the
contracts.” It is clear from Hancock's factual statenment in his
brief, however, that these clains relate to sunms owed to him
personally and not to the trust:

Hancock had done work for Defendants on a 59 unit project

and had difficulty in collections. It was for this
reason that funds were not advanced to Defendants
first.

During the conpletion work, Hancock had billed

Defendants for additional material. Billing was ignored

for several nonths. As alast resort to collect, Hancock

w thheld the amount owed form [sic] his February 1987

nort gage paymnent.

Begi nning in March 1987, Defendants failed to make

the lease paynent . . . and supplenental financing

paynment . . . to Hancock. Hancock subsequently w thheld

hi s paynents.

In other words, Hancock apparently |abored under the m staken
belief that, as trustee, he was entitled to wthhold the Trust's
paynents due under the Note fromAd United and of fset those suns
agai nst suns owed to him in his individual capacity, by UFCor Ad
Uni t ed. He does not contend here that A d United breached any
obligation it owed the Trust.

In any event, even if Hancock had had personal clains that he
coul d have i nterposed i n defense of an action brought by Add United
agai nst the Trust, those personal cl ains and defenses cannot now be
asserted against New United. 12 U S.C 8§ 1823(e); see First

| ndi ana Federal Savings Bank v. FDIC, 964 F.2d 503, 506 (5th G




1992) (unsecured personal clains against insolvent institution did
not survive transfer of assets to new institution). Although the
purchase and sal e agreenent contains |anguage that is generally
supportive of Hancock's argunent, it does not qualify under the
exception to the general rule of 8§ 1823(e) prohibiting the
assertion of personal clains and def enses agai nst the successor to
the failed institution. The agreenent was not executed by Ad
Uni t ed cont enpor aneously with O d United' s acquisition of the Note;
nei t her has there been a show ng that the agreenent was approved by
the Board of Directors of AOd United or that it was nade a part of
the official record of the institution. See 12 U S. C. 8§ 1823(e).

The FDIC, in its capacity as receiver of Add United, is not
liable for any suns beyond those that Hancock woul d have received
inaliquidation of Ad United. 12 U.S.C. 8§ 1821(i)(2). That the
assets of AOd United were insufficient to yield any dividend to
unsecured creditors such as Hancock, and that Hancock would not
have received any dividend in a liquidation of AOd United, is
undi sputed. Therefore, we need not reach the nerits of Hancock's

clains against Add United; those clains are noot. First |ndiana,

964 F.2d at 506-07.

Hancock does not dispute that the Trust discontinued making
paynments on the Note. Apart from his personal defenses, which
coul d not be asserted agai nst New United, Hancock has presented no
valid reason why the district court should not have entered
j udgnent agai nst the Trust on New United' s counterclaim There is

no genui ne i ssue of material fact, and New United and the FDI C are



entitled to judgnent as a matter of |[|aw Fed. R Cv.P. b56.
Accordi ngly, we conclude that the district court properly granted
the notions for summary judgnent by New United and the FDI C

C No Cause of Action

The district court held that the cause of action against UFC
for wongful foreclosure did not belong to Hancock because he was
not a party to the purchase and sal e agreenent, the Note, or the
Deed of Trust. Consequently, the district court did not address
the nerits of the wongful foreclosure claim Hancock cont ends
that the claim was his by virtue of his having purchased the
condom niumfromthe Trust. The district court held that the sale
fromthe Trust to Hancock was invalid for |ack of consideration and
t herefore unenforceable. |n essence, the district court held that
Hancock did not have standi ng because there had not been a valid
sale. Hancock disputes only the district court's factual finding
that the sale was not supported by consideration.

Factual findings of the district court are reviewed for clear
error. Fed.RGv.P. 52(a). Hancock argues in his brief on appeal
that he assunmed responsibility for the Trust's obligations under
t he nortgage. The only evidence in the record regarding the
consideration given in exchange for the sale of the condom nium
however, is a copy of a warranty deed reflecting that the sale to
Hancock was for the sum of $10.00 and "other valuable
consideration,” wthout nention of assunption. There is no
evi dence from which we could conclude that the district court's

finding was clearly erroneous, so we nust accept that finding as



correct. Therefore, the holding of the district court based on
that finding is unassail abl e.
1]
CONCLUSI ON
For the reasons set forth above, we find no reversible error
intherulings of the district court here under review. Therefore,
such rulings are hereby

AFFI RVED.
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