UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 91-6061
Summary Cal endar

JCE D. BANNI NG
Pl ai ntiff-Appellant,
VERSUS
STATE FARM FI RE AND CASUALTY COVPANY
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 88 2381)

(Novenber 23, 1992)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

Appel | ant Joe Banni ng ("Banning") appeals the district court
jury verdict denying hi mrecovery on his fire insurance policy with
Appellee State Farm Fire and Casualty Conpany ("State Farni).
Finding no error, we affirm
FACTS

Joe Banni ng purchased fromState Farma fire i nsurance policy
i nsuring his hone. Two nonths | ater his hone was danaged by fire.

Banning filed aclaimwith State Farm seeking to recover under the

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



i nsurance policy. State Farm denied it, contending that either
Banning, his wife, or both had intentionally set or conspired to
set the fire, and that they had nmade m srepresentations to State
Farmduring its investigation of the |oss.

The Banni ngs deni ed these all egations, and sued State Farmin
Texas state court, alleging breach of contract. State Farmrenoved
the suit to federal district court where a jury unani nously found
that Joe Banning, his wife, or both had set or participated in
setting the fire that damaged their hone. Banni ng was denied
recovery.

BASES FOR APPEAL

Banning alleges that the district court inproperly excluded
evidence, that State Farm perpetrated fraud on the court by
tendering in evidence a fal se i nsurance application, and that State
Farms attorney msquoted witnesses in his closing argunent.?
Banni ng contends that each alleged error constitutes grounds for
reversal

1. Excl usi on _of Evi dence

One witness who testified on behalf of State Farm was Ray

2 Banning also argues that an exam nation of the depositions,
interrogatories, and trial testinony of one of State Farms
W t nesses, Ray WIIlians, denonstrates that WIIlians contradicted
hinmself at |east twenty tines. Banning then states that these
contradictions were false statenents, that State Farml s attorney
was aware that the contradictions were fal se statenents, and that
by knowi ngly using these false statenents at trial, State Farms
attorney violated the State Bar Rul es of Texas. Qur exam nation of
Banning' s |i st of supposed contradi ctory statenents reveal s not hi ng
nmore than inmmaterial, mnor inconsistencies that could easily be
made by any person who tells the sanme story nunerous tines.
Banning's argunent is neritless.



Wl lianms, Banning's next door neighbor. WIllians testified that
repeat ed phone calls nmade during the investigation by a State Farm
i nvestigator did not "piss [himl off."3 At this point, Banning's
attorney approached the bench and clainmed to possess a taped
conversation between WIlians and Banning in which WIllians stated
that the phone calls did indeed "piss [him off." Banni ng' s
attorney stated that his tape denonstrated a prior inconsistent
statenent that would inpeach Wllians's testinony. State Farm s
attorney objected on the grounds that it was hearsay, collateral,
and surreptitiously recorded. He al so conplained that the tape
shoul d have been produced during discovery, but wasn't. The court
sustai ned his objection, thereby excluding the tape fromevidence.
Banning asserts that the trial court erred in this ruling.
State Farmanswers that at trial Banni ng never nade an offer of the
tape recording as an offer of proof required by Federal Rule of
Evi dence 103(a)(2). W agree with State Farm that no indication
exi sts that Banning ever offered the tape or a certified transcript
of the tape into evidence at trial. By failing to conply with Rule
103(a)(2), Banning has not preserved this issue for appeal.
Furthernore, even if Banning had offered the tape, the trial
court's decision to exclude it is afforded great deference by this
Court. "[A]s a general precept, we overturn an evidentiary ruling
and, in consequence, reverse judgnents and grant new trials, only

if the ruling was so erroneous as to constitute an abuse of

3 The relevance of this statenent is derived fromBanning's theory
that the investigator's phone calls induced Wllians to lie at
trial.



discretion." Hardy v. Chenetron Corp., 870 F.2d 1007, 1009 (5th

Cr. 1989). W find no indication whatsoever that the trial court
abused its discretion by excluding the tape from evi dence.

2. Fal se | nsurance Application?

Banni ng next argues that State Farns defrauded the court by
tendering into evidence a false application for insurance,
purportedly executed by Banning. State Farm answers that the
allegedly false application was never admtted into evidence or
tendered to the jury, and therefore has no bearing on the validity
of the unaninous jury verdict.

Banning failed to support his assertion with cites to the
record.* Mre inportantly, Banning does not indicate how he was
harmed by the alleged introduction of the insurance application.
Because consideration of this issue would require this Court to
i magi ne the harm caused to Banning, and then to conb the entire

record for support, we decline to address it. See Mtchel .

Ceneral Elec. Co., 689 F.2d 877, 879 (9th Cr. 1982) (dism ssing

Plaintiff's appeal for failure to cite to the record in support of

al l egations nade against Defendant); see also United States v.

Partin, 552 F.2d 621, 633 n.14 (5th Gr. 1977) (stating that it is
unacceptable for an attorney in his brief to omt citations to the

record, particularly when the record is vol um nous).

4 Federal Rule of Appellate Procedure 28(a)(4) states in part:
"[t] he argunent shall contain the contentions of the appellant with
respect to the issues presented, and the reasons therefor, wth
citations to the authorities, statutes and parts of the record
relied on."(enphasis added)




3. M squoting Wtnesses During Jury Summation

In his third argunent, Banning asserts that State Farms
attorney m squoted wi tnesses three tines while addressing the jury
on summation, constituting reversible error. |In order to reverse
the district court, the msquotes nmade by State Farmi s attorney
during jury summation nust be such as to "gravely inpair the calm
and di spassi onate consi deration of the case by the jury." Dixon v.

International Harvester Co., 754 F.2d 573, 585 (5th G r. 1985).

After cl ose inspection of the closing argunent in question, we find
that the m squotes were mnor, and that the jury's consi deration of
the case was not i npaired.

Furt hernore, when a cl osing argunent is challenged for error,
the "entire argunent should be reviewed within the context of the
court's rulings on objections, the jury charge, and any corrective
measures taken by the trial court. Alleged inproprieties may well

be cured by an adnonition or charge to the jury." \Wéstbrook v.

Ceneral Tire and Rubber Co., 754 F.2d 1233, 1238 (5th Gr. 1985).

In this case, each tine State Farmis attorney all egedly m squoted
a wtness, Banning's attorney objected and the trial judge
instructed the jury that it was their recollection of the tria
testinony, not the attorneys' recollection, that counted.

The m squot es, when considered in |ight of the entire argunent
and the jury charges, do not constitute reversible error.

AFFI RVED.



