IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-6027

EQUAL EMPLOYMENT OPPORTUNI TY COWM SSI ON,

Pl ai ntiff-Appellant,
Cr oss- Appel | ee,

ver sus
OLSON' S DAI RY QUEENS, | NC.,

Def endant - Appel | ee,
Cr oss- Appel | ant ,

DAVID T. LOPEZ,
Appel | ee- Cross- Appel | ant.

Appeal fromthe United States District Court for
the Southern District of Texas
(CA H 86 3777)

(March 9, 1993)
Bef ore REAVLEY, KING and WENER, C rcuit Judges.
PER CURI AM !
The Equal Enpl oynent Opportunity Conm ssion (EEOC) appeal s
the district court's judgnent that O son's Dairy Queens, |nc.

(Ason's) had not commtted unlawful enploynent discrimnation

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



and awarding A son's attorney's fees. W reverse and render as
to dson's liability and remand for determ nati on of damages.
| . BACKGROUND

The relevant facts underlying EEOC s conplaint are outlined
inthe district court's opinion. 803 F. Supp. 1215, 1217-18.
Qur departure fromthe district court's recitation, and
ultimately its opinion, is based largely upon the testinony of
the EEOC s expert witness, Dr. Mahlon Straszheim and O son's
expert witness, Dr. Ira Chorush.

A DR. STRASZHEIM S STUDY.

Dr. Straszhei m anal yzed the extent to which 4 son's actual
hiring patterns produced a different black-nonblack enpl oyee m x
t han woul d be expected if A son's hiring policies were entirely
race-neutral. He did so by two distinct neans.

1. External Availability Analysis.

The first approach, which was the focus of the district
court's opinion, was to conpare Adson's hiring history with the
percent age of black food preparation and service workers in the
rel evant | abor market fromwhich A son's draws its work force.
Dr. Straszheim relying on years of experience in |abor,
transportation, and urban econom c analysis, determ ned that the
rel evant | abor market was the netropolitan Houston area -- nore
specifically, the Houston Standard Metropolitan Statistical Area,
or "SMBA, " as defined by the United State Bureau of the Census.

Usi ng detail ed census data for the Houston SMSA, Dr.

Straszhei m determ ned that blacks conprise roughly 25.2% of the



food preparation and service workers in the Houston SMSA. By
conparison, only 8.1% of enpl oyees of known race hired by O son's
bet ween 1978 and 1987 were bl ack.

Dr. Straszheimrefined the Houston SMSA figures to
account for travel time to and from dson's |ocations and the
average travel tines for black food preparation and service
wor kers reported in the census data. He al so distinguished
bet ween the Spring Branch (6 |locations), Bellaire (2 |ocations),
and Katy (1 location) |abor markets. Based upon the denobgraphics
of each of these distinct nmarkets and the relevant travel tines,
Dr. Straszhei m concl uded that bl acks conprised 19.8% of the
rel evant | abor pool for Ason's Spring Branch and Bellaire
| ocations, and 8.1%for the Katy store. By conparison, blacks
conprised 6.5%of hires of known race at A son's six Spring
Branch stores, 12.3% of hires of known race at 4 son's two
Bel | aire-area stores, and 9.4% of hires of known race at 4 son's
Katy | ocati on.

Enpl oyi ng standard statistical techniques, Dr.
Straszhei m concl uded that there was | ess than one chance in
100, 000 (.00001) that A son's observed hiring patterns in the
Spring Branch stores could have resulted fromtruly race-neutral
hiring practices, and |less than three chances in one thousand
(.0026) that A son's observed hiring patterns in the Bellaire
stores could have resulted fromtruly race-neutral hiring
practices. Dr. Straszheimfound no statistically significant

di fference between the nunber of blacks hired in the Katy store



and the nunber which woul d be expected based upon bl ack
representation in the rel evant | abor nmarket.
2. Appl i cant Fl ow Anal ysi s.

As a separate and distinct neans of assessing the race-
neutrality of dson's hiring practices, Dr. Straszhei m conpared
t he percentage of blacks anong A son's applicants of known race
to the percentage of blacks anong A son's hired enpl oyees of
known race. The results of this analysis were conpletely
di sregarded by the district court's opinion and largely ignored
by A son's own expert, as well as by A son's counsel in his
argunent to this court.

Bet ween 1984 and 1987, the period for which rejected
applications were avail able, blacks constituted 29.6% of the
roughly 1,800 applicants of known race. |In the Spring Branch
mar ket, 30.1% of the applicants of known race for the rel evant
period were black; 39.5%in the Bellaire market; and 27.6% in the
Katy market. By conparison, roughly 13.2% of the persons of
known race hired by dson's Spring Branch stores during the sanme
time period were black, while blacks constituted 27.3% and 11. 1%
of the hires of known race for Ason's Bellaire and Katy
| ocations, respectively, for the sane period.

In light of the racial m x of actual applications nade
to each of the stores, Dr. Straszhei m concluded that the
I'i kel i hood that O son's observed hiring patterns resulted from
truly race-neutral hiring practices was | ess than one chance in

ten thousand (.0001) for the Spring Branch stores, |ess than



seven chances in one thousand (.0070) for the Bellaire stores,
and | ess than two chances in one thousand (.0020) in the Katy
store.

B. DR. CHORUSH S STUDY.

Dr. Chorush testified that he had requested data from
A son's Spring Branch stores for April 1990. He found that, of
the 60 enpl oyees working at the six Spring Branch |ocations in
April 1990, nore than one-half lived within one mle of the store
at which they worked, and nore than 80 percent lived within three
mles. He testified that many of O son's Spring Branch area
enpl oyees were high school students and that many were enpl oyed
part tinme. Dr. Chorush did not quarrel with Dr. Straszheinm s
depiction of Ason's Spring Branch area enpl oyees as
predom nantly nonbl ack. Based upon his observations, Dr. Chorush
concl uded that "nobst persons willing to accept positions at
O son's are young, seeking part-tinme enploynent and residing
wthin a very short distance of the restaurant." |Id.

1. DI SCUSSI ON
A EECC s COwPLAI NT.

To prevail on its claimof disparate treatnent, the EECC
must establish by a preponderance of the evidence that a pattern
of intentional discrimnation existed in Ason's hiring of black
applicants. That is, the EEOC nmust show that racially
discrimnatory hiring was A son's regul ar, rather than unusual,
practice. International Brotherhood of Teansters v. United

States, 431 U. S. 324, 360, 97 S. C. 1843, 1867 (1977)



("Teansters"). |If the EEOC establishes a prinma facie violation,
it is incunbent upon Ason's to articulate a legitinmate,
nondi scrimnatory reason for its hiring patterns. 1d.; MDonnel
Dougl as Corp. v. Geen, 411 U. S. 792, 802, 93 S. . 1817, 1824
(1973). If Ason's articulates an acceptable rationale, the EECC
bears the burden of showing that A son's explanation is a pretext
for unlawful discrimnation. Teansters, 431 U S. at 362 n.50, 97
S. . 1868 n.50; MDonnell Douglas, 411 U S. at 804, 93 S. O
at 1825.
1. Prima Facie Violation.

The EEOC may establish a prima facie violation of Title
VII through statistical evidence, evidence of O son's treatnent
of individual job applicants and enpl oyees, or both. See
Hazel wood Sch. Dist. v. United States, 433 U S. 299, 97 S. C
2736 (1977); see also Pouncy v. Prudential Ins. Co., 668 F.2d
795, 802 (5th Gr. 1982) ("Wen the statistical showng is
sufficiently strong in a disparate treatnent action, the
plaintiffs' prima facie case can be nade w t hout additi onal
evi dence establishing that the defendant purposefully treated
mnorities protected under Title VIl |ess favorably than other
persons."). EEOC presented both statistical and anecdota
evidence. Wile we do not dispute the district court's
assessnent of the anecdotal testinony of rejected applicants
Kathy Richie, Angela Burks, Ruby Cantu, Lillie Lews, and Jessica
J. Jones, we hold that the district court erred both inits

assessnent of the statistical evidence offered by the EEOCC and in



its conclusion that the EECC failed to establish a prima facie
violation of Title VII.

The district court correctly observes that "[t] he
useful ness of statistical data in assessing discrimnatory
practices depends . . . on the validity of the basic reference
popul ation as the pole star being conpared to the work force of
the enpl oyer,"” 803 F. Supp. at 1220-21, and that, "[i]n a
di sparate treatnent case, the statistical evidence nust be
“finely tuned' to conpare the enployer's relevant workforce with
the qualified populations in the relevant |abor market." 1d. at
1221 (quoting Krodel v. Young, 748 F.2d 701, 709 (D.C. G
1984)). However, we disagree with the district court's
conclusion that the EECC s statistical evidence fails to raise a
claimof intentional discrimnation. First, Dr. Straszheins
"external availability" nmethodology is sufficiently simlar to
that approved by the court in United States v. Pasadena | ndep.
Sch. Dist., 43 Fair Enp. Prac. Cas. (BNA) 1319, 1987 W. 9919
(S.D. Tex. Apr. 18, 1987) (DeAnda, C. J.) ("Pasadena |I.S.D."), to
beg the question why the court found it so | acking here.

Second, the travel times which the district court found
"sinply untenable,” 803 F. Supp. at 1219, were confirnmed by the
census data, which was, in turn, legitimzed by the actua
applications received by Ason's. W do not understand how t he
district court can conpletely discount the possibility that
prospective enployees will travel further than a few bl ocks to

work at A son's when it was presented with evidence of hundreds



of applications fromjob seekers not residing in the imedi ate
vicinity of an A son's |ocation.

Third, Dr. Chorush's analysis, which the district court
found "persuasive," id., is fundanentally unsound. Dr. Chorush's
anal ysis considers only a portion of Qson's work force at only
one point in tinme, presumng that what was true for the Spring
Branch stores in April 1990 nust be true for all Oson's
| ocations over the entire period under dispute. Dr. Chorush
begins with the presunption that one can describe O son's | abor
mar ket by describing Ason's work force; thus, he concl udes,
since nost of A son's Spring Branch enpl oyees are white teenagers
living a short distance fromthe store, then white teenagers
living a short distance fromthe store constitute dson's
avai l abl e | abor force. This is wholly at odds with the
fundanental prem se of enploynent discrimnation aw. |In order
to test for discrimnatory hiring, we evaluate an enployer's work
force in terns of the avail abl e | abor pool, not the other way
around. The fact that A son's April 1990 Spring Branch work
force was predomnantly white teenagers living close to the store
does not nean that there were not qualified applicants who were
not white teenagers living close to the store.

Finally, the district court's assessnent of the EECC s
statistical evidence conpletely disregards the "applicant flow'
anal ysis conducted by Dr. Straszheim Dr. Chorush "opin[ed]"
that A son's could "expect" to drawits work force froma given

area. |1d. By contrast, Dr. Straszhei manal yzed the actual



applications. The district court found, based upon Dr. Chorush's
testinony, that "[a] pplicants for enploynent [at O son's] are
therefore likely to be substantially different fromthose
actual ly hol ding enploynent in the food preparation and service
classification [of the Census]." 1d. However, dson's own
applications indicate that blacks not living wthin the imedi ate
vicinity of Ason's |ocations conprise a higher percentage of
applicants than was suggested by Dr. Straszheinm s census-based
anal ysi s.

Quided by this circuit's previous adnonition that the
"nost direct route to proof of racial discrimnation in hiring is
proof of disparity between the percentage of bl acks anong those
applying for a particular position and the percentage of bl acks
anong those hired," Hester v. Southern Ry., 497 F.2d 1374, 1379
(5th Gr. 1974), we conclude that the district court clearly
erred when it held, without fully considering the "applicant
flow' analysis offered by the EEOCC s expert, that the EEOCC had
failed to provide anple statistical evidence to establish a prim
facie violation of Title VII.2 To the contrary, we find the
record replete with evidence to establish such a violation

2. A son's Rational e.
The district court summarily accepted, w thout

description or explanation, A son's articul ated nondi scri m natory

2 We al so express concern for the short shrift which the
district court gave the EEOC s "external availability" analysis,
especi ally when we consider the dearth of countervailing evidence
offered by O son's expert.



reasons for its hiring and found that the EECC failed to show
that those articul ated reasons were a pretext disguising
discrimnation. 803 F. Supp. at 1223. W disagree with the
district court's assessnent of A son's proffered explanati on.
The record clearly denonstrates that any expl anati on which the
district court may have perceived to be facially

nondi scrimnatory is, in fact, nere pretext.

Di scarding M. Watson's statenent that O son's
custoners prefer to be served by persons of their own "culture,"”
the only other "reasons" which may be gl eaned from O son's case
are (1) the proximty of an applicant's residence to the
restaurant, and (2) the racial nmake-up of the Spring Branch
school district. Wile the former m ght conceivably satisfy the
McDonnel | Dougl as- Teansters test if there was a show ng that
proximty to the restaurant was either a critical factor or even
a stated criteria in Adson's hiring guidelines, that show ng was
not made or even attenpted. This |eaves only the intimation that
peopl e from nearby were hired because only people from near by
woul d apply. However, we know that is not true, based upon Dr.
Straszheim s review of A son's applications. As for the second
expl anation, the racial nmake-up of the Spring Branch school
district explaining the racial nmake-up of the enpl oyees, aside
fromignoring conditions at the Bellaire and Katy stores and in
their surroundi ng nei ghbor hoods, presunes that O son's potenti al
work force is conposed of area high school students. However,

while it may be true that O son's enpl oyees are predom nantly

10



area hi gh school students, the applications make it clear that
O son's avail able | abor force includes nmany persons who are not
area hi gh school students.
B. OLsON' S ATTORNEY' S FEES

42 U.S.C. § 2000e-5(k) allows the district court to grant
the prevailing party in a Title VI| action to recover reasonabl e
attorney's fees. Because we render judgnent for the EEOC on
liability, it is the EECC who prevails and not d son's.
Notwi t hst andi ng that, we are conpelled to express our puzzl enent
at how the district court could |ook at this record and find that
the EEOC s conplaint was "frivol ous, unreasonable, or wthout
foundation," Christiansburg Garnent Co. v. EEOC, 434 U. S. 412,
421, 98 S. . 694, 700 (1978), particularly in light of the
district court's denial of Ason's two pre-trial notions for
summary judgnent and of O son's Rule 41(b) notion for dismssal,
which was offered at the close of the EEOCC s case-in-chief.

[11. CONCLUSI ON

We REVERSE and RENDER judgnent in favor of the EEOC on the
question of Ason's liability. W return this matter to the
district court in order to proceed to the damages stage of this
enpl oynent discrimnation class action, see Teansters, 431 U S
at 361-62, 97 S. C. at 1867-68; Richardson v. Byrd, 709 F.2d
1016, 1021 (5th Gr. 1983).

REVERSED AND RENDERED | N PART; CAUSE REMANDED
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