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Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Lucius and Vertrees P. Breeland, Plaintiffs-Appellants in one
of the suits consolidated in this appeal and Def endant s- Appel | ants
in the other, are before us as parties dissatisfied with the
results of summary judgnents granted by the district court. They
conplain first that we have no jurisdiction to hear this appea
because, according to the Breel ands, those judgnents were not fi nal
orders and t hus unappeal abl e. Substantively, the Breel ands assert
that the district court commtted reversible errors of fact and | aw
in granting the summary judgnents against them Finding no such
error, we affirm

I
FACTS AND PROCEEDI NGS

The Breel ands were custoners of the Bank of Kerrville. Wen
Philip DeMasco and Janes Y. Eliot, officers of that bank, left to
help establish the Plaza National Bank (Plaza), the Breelands
agreed to nove their banking needs to Pl aza. I n Septenber 1985
Lucius Breeland executed a $53,000 prom ssory note (Note 1) to
Plaza. Note 1, which matured on Decenber 16, 1985, was secured by
a deed of trust that provided for (1) public auction of the

encunbered property in the event of default; (2) a variable

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



interest rate based on an index; and (3) an interest rate of 12. 75%
for the first year. The next nonth the Breelands executed a
$155, 614. 32 prom ssory note (Note 2) to Plaza. Note 2 was secured
by a deed of trust that provided for (1) public auction of the
encunbered property in the event of default; (2) an adjustable
interest rate based on an i ndex; and (3) specified aninterest rate
of 12.5% for the first year.

On March 12, 1987, the Conptroller of the Currency decl ared
Pl aza insolvent and appointed the FDIC as receiver. Thereafter
t he FDI C nade denands for paynent of the Breel ands' notes but to no
avail. Both notes went into default.

On Novenber 6, 1990, the FDIC foreclosed on the property
securing Note 1, purchasing it for $44,000 at public auction
conducted by the substitute trustee in accordance with the terns of
the deed of trust. After the anmount recogni zed by the auction sale
was credited to the outstandi ng bal ance on Note 1, it was left with
a remai ni ng deficiency of $23,390.49 plus interest. On February 5,
1991, the FDIC foreclosed on the property securing Note 2,
purchasing it for $107,700 at public auction. After the anount
recogni zed by the auction sale was credited to the outstanding
bal ance on Note 2, it was left wth a renmining deficiency of
$103,548. 11 plus interest.

The Breelands filed suit in state court agai nst Plaza (through
the FDIC), DeMasco, and Eliot, alleging breach of contract and
fraud and m srepresentation with respect to Note 2. Specifically,

the Breel ands all eged that DeMasco and Eliot changed the interest



rate on the note without giving the required notice, and that the
two officers required additional collateral in excess of the
collateral described in the notes. The FDI C renoved the case to
federal court and filed a counterclai m against the Breelands to
col l ect the deficiencies on both notes.

The Breelands filed an anended conpl aint against Plaza and
Bank of Kerrville, through the FDIC as their receivers, and DeMasco
and Eliot, al | egi ng br each of contract, fraud and
m srepresentati on, wongful foreclosure, and usury. Specifically,
the Breelands alleged that the Plaza |oans should have been
consolidated with an initial interest rate of 7.5% that Plaza's
al |l eged breach of contract and fraud and m srepresentation voi ded
the FDIC s foreclosure; that the foreclosure sales were invalid
because they were not perforned in accordance with Texas |aw, and
t hat the banks made "usurious" charges on the notes.

Fol | ow ng the forecl osures and public auctions, the FDICfiled
a forcible entry and detainer action in state court seeking to gain
possession of the foreclosed properties. The Breel ands renoved
this case to federal court, and it was consolidated with the
origi nal conplaint.

I n Sept enber 1991, the FDI C noved for sumrmary judgnent in the

consolidated actions arguing that wunder the D Cench, Duhne!?

doctrine, 8 1823(e) of FIRREA 2 and the federal holder-in-due-

! D Cench, Duhme & Co. v. FDIC, 315 U S. 447, 62 S. C
676, 86 L.Ed.2d 956 (1942).

2 12 U S.C. § 1823(e).



course doctrine, the Breel ands were barred fromasserting the terns
of any agreenent that was not reflected in the bank's files at
cl osing, and that the Breel ands coul d not chal |l enge the forecl osure
sal es because they failed to tender the paynents due under the
notes or plead affirmatively that they were presently wlling to
pay the notes. Instead of filing a response to the summary
judgnent notion, counsel for the Breelands filed a notion to
wthdraw after the tine for responding to the notion had expired.
On Novenber 1, 1991, the district court granted the FDIC s
nmotion for summary j udgnment and deni ed the notion of the Breel ands
counsel to withdraw. The court held that the Breel ands' breach of
contract claimconstituted a personal defense to the notes and was
precl uded under the federal hol der-in-due-course doctrine; that the

fraud and m srepresentation clains were barred by the D Gench

Duhne doctrine and 8§ 1823(e) of FIRREA, that the wongful
forecl osure clai mwas unsupported by the evidence and barred under
Texas state law;, and that the Breel ands were barred fromasserting
a usury claimagainst the FDI C

The Breelands filed their response to the notion for summary
j udgnent on Novenber 4, 1991. They filed a Rule 59(e) notion
alleging that DeMasco and Eliot materially altered the | oan
docunents by "whiting out" the 7.5%interest rate and inserting the
hi gher rates. The district court denied the notion. The court
also determned that it did not have jurisdiction over the
remai ning state | aw cl ai ns agai nst DeMasco and Eliot and remanded

that portion of the case to state court.



|1
ANALYSI S

A. Juri sdiction

The Breel ands conplain that we do not have jurisdiction over
t hi s appeal because the district court's order granting the FDIC s
nmotion for summary judgnent is not a final appeal able order. They
argue that the order is not final because it does not contain
findings of fact or conclusions of | aw, and does not di spose of all
clains and parties.

This court has jurisdiction over all final decisions of the
district court. 28 U S.C. 8§ 1291. The district court's order is
final when the decision "ends the litigation on the nerits and
| eaves nothing for the court to do but execute the judgnent."

Coopers & Lybrand v. Livesay, 437 U S. 463, 467, 98 S. C. 2454,

57 L.Ed.2d 351 (1978) (quoting Catlin v. United States, 324

US 229, 232, 65 S. C. 631, 89 L.Ed. 911 (1945)); Frizzell v.

Sul livan, 937 F.2d 254, 255 (5th GCr. 1991).

Here, the district court order granting the notion for summary
j udgnent concluded the litigation onthe nerits with respect to al
clains against the FDIC, and the order remandi ng the pendent state
law clains to state court disposed of the clainms against the
remai ning parties, at least as far as the federal courts are
concer ned. The Breelands' m scharacterization of the district
court's order granting the FDIC s notion for summary judgnent to
the contrary notw thstanding, we find that the order does contain

findings of fact and conclusions of law. W hold therefore that



the district court's orders are final appeal able orders, and that
we do have jurisdiction over this appeal.

B. Mbtion for Sunmmary Judgnent

The Breel and al so conplain that the district court inproperly
granted the FDIC s notion for summary judgnent. W review the
district court's grant of summary judgnent de novo. Weyant v.
Acceptance Ins. Co., 917 F.2d 209, 212 (5th Cr. 1990). Summary

judgnent is appropriate when, considering all of the facts in the
pl eadi ngs, depositions, adm ssions, answers to i nterrogatories, and
affidavits and drawing all inferences in the light nost favorable
to the nonnoving party, there is no genuine issue of fact. Newel

V. Oxford Managenent, lInc., 912 F.2d 793, 795 (5th Cr. 1990).

There i s no genui ne i ssue of fact if, taking the record as a whol e,
a rational trier of fact could not find for the nonnoving party.
Id.

The noving party has the initial burden of denonstrating the

absence of a genuine issue of fact. St. Paul Ins. of Bellaire v.

AFIA Wrldwide Ins., 937 F.2d 274, 278 (5th Gr. 1991). Once the

moving party files a proper summary judgnent notion the nonnoving
party nmust show that there is a genuine issue of material fact for
trial by submtting affidavits or highlighting statenents in the
depositions, answers to interrogatories, and adm ssions that

establish the genuine issue. Fed.R Cv.P. 56(e); Celotex Corp. v.

Catrett, 477 U. S. 317, 324, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).
If the noving party fails to neet his initial burden, however,

summary judgnent cannot be supported solely on the ground that the



nonnovi ng party failed to respond to the notion. John v. State of

La (Bd. of Trustees for State Coll eges and Univ.), 757 F.2d 698,

709-10 (5th Cr. 1985).
The D Cench, Duhne doctrine and 8§ 1823(e) of FIRREA bar the

use of unrecorded agreenents between the failed bank and borrower
as the basis for defenses or clains against the FD C Bowen V.

Federal Deposit Ins. Corp., 915 F.2d 1013, 1015 n.3 & 1016 (5th

Cr. 1990). This principle applies even if the FD C has actua

know edge of the alleged defenses. Federal Deposit Ins. Corp. V.
Laguarta, 939 F.2d 1231, 1237-38 (5th Gr. 1991).

The Breel ands argue that DeMasco and Eliot, as officers of
Pl aza, agreed to aninitial interest rate of 7.5%and that the FDI C
recei ved notice of this agreenent on the day that it was appointed
recei ver for the bank. But the evidence in the record denonstrates
t hat Luci us Breel and conceded that the agreenent regarding the 7.5%
interest was never reduced to witing, and that the copies of
Note 2 which the Breel ands submtted as a "true and correct" copy
indicates an interest rate of 12.5% The witten docunents in the
bank files do not support the Breelands' allegations; the district
court properly granted sunmary judgnent on these clains.

The Breel ands al so argue that the forecl osure sal es shoul d be
set asi de. Under Texas |law a nortgagor who seeks to recover
forecl osed property nmust tender paynent of the anmount due on the
note as a condition precedent to the recovery of title from a

nort gagee in possession. Fillion v. David Silvers Co., 709 S.W2d

240, 246 (Tex. Ct.App. 1986). The Breel ands neverthel ess argue t hat



the FDI C was never in possession of the properties and therefore
this rule does not apply.
In order to be entitled to the equitable relief they seek

however, Breelands nust "do equity."® See Phillips v. Latham

523 S.W2d 19, 25 (Tex.Ct.App. 1975). True, the FD C never
obt ai ned possession of the properties, but only because the
Breel ands refused to vacate the properties after the sales, thereby
creating a |l egal obstacletothe FDIC s ability to take possession.
The Breelands' failure to "do equity" cannot excuse their
obligation to tender the anount due on the notes as a condition
precedent to regai ning possession.

Further, the Breelands argue that the foreclosure sales are
voi d because the substitute trustee failed to conduct the public
auctions in accordance with Texas |aw, under which the sale nust
occur at the designated area of the county courthouse for the
county in which the property is |ocated. Tex. Prop. Code Ann.
8§ 51.002 (Vernon's 1992). The sunmary judgnent evidence in the
record indicates that the sales were conducted at the designated
| ocations, and the Breel ands have not presented any evidence to the
contrary. The district court properly granted sunmary j udgnent for
the FDIC on the wongful foreclosure claim

Finally, the Breel ands nake the bald assertion that Plaza and
the Bank of Kerrville made "usurious" charges on the notes. The

Breel ands are not entitled to relief against the Bank of Kerrville

3 The term "do equity" requires the party seeking an
equitable remedy to cone to court wth clean hands. Truly v.
Austin, 744 S.W2d 934, 938 (Tex. 1988).

9



because neither that bank nor the FDIC as its receiver was served
inthis action. The allegations against Plaza are nade in a purely
conclusionary manner, failing to indicate which charges were
usuri ous. Such unsupported and inprecise allegations are
insufficient for purposes of defeating summary judgnent on the
usury cl ains. Moreover, under Texas law the usury claim is
punitive in nature and therefore cannot be asserted against the

FDI C. Federal Deposit Ins. Corp. v. Oayconb, 945 F.2d 853, 861

(5th Cr. 1991), cert. denied, 112 S C. 1301 (1992). The
district court properly granted sunmary judgnent against the
Breel ands on their usury clains.

AFF| RMED.
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