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(SA 89 CA 451)

(March 11, 1993)
Before KING JOHNSON, and DUHE, Circuit Judges.
JOHNSON, Circuit Judge:”’
Jack and Karen Wite brought suit seeking a declaratory
judgnent that a deed of trust executed in favor of San Antonio
Savi ngs and Loan was invalid under Texas honestead |aw. The

trial court held as a matter of |aw* that the property was

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely deci de cases on the
basis of well-settled principles of |aw inposes needl ess expense
on the public and burdens the | egal profession." Pursuant to
that rule, the Court has determ ned that this opinion should not
be publi shed.

L'Ajury was inpaneled to try this case and did i ndeed hear
all of the testinony. Wen the evidence was concl uded, however,
the trial judge entered judgnent as a matter of |aw and di sm ssed
the jury. The trial court made no witten findings of fact or
concl usions of |aw and produced no witten opinion.



White's honmestead and that Wiite was only entitled to a one-acre
urban honestead.? The trial court also held as a matter of |aw
that the RTC, as receiver of the failed savings and | oan, could
foreclose the lien on the rest of the property. Wite and the
RTC bot h appeal the judgnent of the trial court. Wite argues
that the trial court erred in determ ning that his honestead was
urban as a matter of law. The RTC argues that under the D Cench,
Duhne doctrine, the trial court erred in allowng Wite to

i ntroduce evidence on his honestead claim The RTC al so argues
that White should have been estopped from denyi ng the disclainer
of honestead contained in the deed of trust.

This Court rejects both of the argunents raised by the RTC
However, we agree with White that the trial court based its
determ nation of the character of Wiite's honestead upon an
i ncorrect understandi ng of Texas honestead | aw. Accordingly, we
must remand the case for a re-determnation of the character of

White's honmestead consistent with this opinion.

FACTS AND PROCEDURAL Hi STORY

2 Under Texas law, a honestead is either urban or rural.
If the land is used as "an urban hone or as a place to exercise a
calling or business in the sane urban area," then a debtor is
entitled to claimup to one acre of |and as an urban honest ead.
TEX. ProP. CoDE § 41.002(a). On the other hand, if a debtor uses
land "for the purposes of a rural hone," the debtor can claimup
to 200 acres of the land as a rural famly honmestead (100 acres
for a single adult debtor). Tex. Prop. CoDE § 41.002(b). But
whet her the honmestead is urban or rural, the land is conpletely
protected fromforced sale "except for the purchase noney
thereof, or a part of such purchase noney, the taxes due thereon,
or for work and material used in constructing inprovenents
thereon." Tex. ConsT. art. XVl, § 50.
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In 1972, Jack Wiite purchased a 25-acre parcel of |and from
his nother.® This land was part of a 91-acre tract acquired by
Wiite's parents in 1945 for use as a famly hone. Wite noved
his famly into the house |ocated on the 25-acre parcel, and they
have resided there continuously since that tine.* Al though the
entire tract of land was annexed into the city of San Antonio in
1953, Wiite presented evidence at trial that the property
remai ned rural in nature. The property is served by the San
Antonio electrical utility and by nmunicipal fire and police
protection. However, the property is not served by city trash
collection, or by gas, water, or sewer utilities--though evidence
was presented that White could have connected to sone of these
other nmunicipal utilities if he had so desired.

In the early 1980s, Wiite had sone business difficulties and
was forced to borrow a substantial anount of noney fromthe San
Ant oni 0 Savi ngs Associ ation (the Bank). By 1986, White owed the
Bank over $1.7 million. At that tine the Bank, evidently
concerned about the size of Wiite's debt, demanded additi onal

collateral. On April 23, 1986, Wite purchased the rest of the

3 Wite and his nother signed a contract in 1972 which
provi ded that Wiite woul d purchase the 25-acre parcel for $81, 000
($11,000 in cash plus a note for $70,000). The transfer of
title, however, was not officially recorded in the deed records
of Bexar County until 1986

4 As a part of the 1972 contract between Wite and his
nmot her, White agreed to | ease the remai nder of the property for a
period of ten years. The contract was never extended, but Wite
continued to nake rent paynents. Wite testified that he was
al so given a purchase option for the entirety of the property,
but that option was never put in witing.
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91-acre tract fromhis nother® and offered it as collateral for
the loan. The deed transferring the entire tract to Wite
recited that the loan by the Bank was in partial paynent of the
purchase noney for the property. This recital was plainly untrue
because White had borrowed the noney | ong before he purchased the
remai ni ng property. On May 31, 1987, the | oan was renewed and
increased to $2 mllion. Wite executed a new note in that
anount and gave the Bank a deed of trust covering the entire
tract of land--this deed of trust also recited that the | oan by
t he Bank had been used in partial paynent of the purchase price
for the entire tract. |In the new deed of trust, Wite
furthernore expressly disclained the property as honestead and
recited that he owned other property in Bexar County that he
claimed as his honest ead.

After Wiite defaulted on the | oan, he sued the Bank seeking
a declaratory judgnent that the lien on the property was void
under Texas honestead | aw. The Bank was subsequently decl ared

i nsol vent, and the RTC was substituted as defendant. At trial,?®

5> Wite's nother gave hima general warranty deed
purporting to transfer the entire tract--including the parcel
covered by the 1972 contract.

6 This case originally proceeded to trial in 1990 before
District Court Judge Emlio Garza. |In that trial, the district
court found that Wite's honmestead defense was barred by the
D Cench, Duhne doctrine. Based on that doctrine, the district
court granted the RTC s notion for a directed verdict and held
that the entire tract was subject to judicial foreclosure.
Before final judgnent was entered, however, this Court handed
down a decision in Patterson v. FDIC, 918 F.2d 540 (5th GCr.
1991), and the district court ordered a new trial sua sponte.

Before a second trial could be held, however, Judge Garza
assuned his position on this Court. To avoid further delay, the
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White was permtted to testify, over the RTC s objections, that
the I oan was not used to purchase the property and that the
homest ead di scl ai mer was false. The trial court also admtted
Bank records showing that the |lien was taken to secure a pre-
existing debt. After this evidence was introduced, the trial
court determned that Wiite's honestead cl ai mwas not barred by
federal or state law. The trial court also determned that, as a
matter of law, Wiite was limted to a one-acre urban honestead.
The trial court therefore determned that the RTC could forecl ose
on all but one acre of Wite's property.

Both parties now appeal the judgnent of the trial court.
White argues that the trial court erred in determning as a
matter of law that White was |imted to an urban honestead
consisting of one acre of property. The RTC argues, first, that
the D Cench, Duhne doctrine bars Wiite fromi ntroduci ng
ext raneous evidence contradicting his express representation in
the deed of trust that the |oan was for purchase noney. As a
result, the RTC contends that the trial court should have held
that the lien in question was a valid purchase-noney |ien,
superior to any claimof honmestead rights. Second, the RTC
argues that White was estopped from nmaki ng any honest ead cl ai m by
virtue of the disclainmer of honestead contained in the deed of

trust. W address each of these argunents in turn.

parties consented to try the case before a United States
magi strate judge.



DI scussl ON
1. Urban or Rural Honestead?

White argues that the magistrate judge erred in holding that
the property in question was urban honestead as a matter of |aw
Hi storically, Texas courts have regarded the question of whether
a honestead is rural or urban as a question of fact. See Fajkus
v. First Nat'l Bank, 735 S.W2d 882, 885 (Tex. App.--Austin 1987,
wit denied). Findings of fact are ordinarily reviewed by this
Court under the "clearly erroneous" standard. 1In re N land, 825
F.2d 801, 806 (5th Gr. 1987). Were factual findings are based
upon an i nproper |egal standard, however, the findings | ose the
insulation of the clearly erroneous rule, In re Mssionary
Bapti st Found., 712 F.2d 206, 209 (5th Cr. 1983), and we review
the legal interpretation de novo.

In this case, the trial court concluded that the enactnent

of section 41.002(c) of the Texas Property Code’ displ aced the

’ Section 41.002, "Definition of Honestead," provides:

(a) If used for the purposes of an urban hone or as a pl ace
to exercise a calling or business in the sane urban area,
the honestead of a famly or a single, adult person, not
otherwise entitled to a honestead, shall consist of not nore
than one acre of |and which may be in one or nore |ots,
together with any inprovenents thereon.

(b) If used for the purposes of a rural honme, the honestead
shal | consist of:

(1) for a famly, not nore than 200 acres, which nmay be
in one or nore parcels, with the inprovenents thereon;
or

(2) for a single, adult person, not otherw se entitled
to a honestead, not nore than 100 acres, which nay be
in one or nore parcels, with the inprovenents thereon.
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traditional analysis used to determ ne whether a honestead is
urban or rural. As a result, the trial court held that there was
only one dispositive question, and that question was whet her
muni ci pal utilities were accessi ble and available to the
property. Although Wiite's property was not actually served by
most city utilities, evidence was presented that Wite could have
connected to all of the utilities if he had so desired. Because
muni ci pal utilities were "accessible" to Wite's property, the
trial court concluded that the property was urban honestead as a
matter of |aw.

Though no Texas state court has considered the issue, this
Court has recogni zed that section 41.002(c) "m ght not displace
the traditional common | aw definition of 'honestead in al
cases." In re Bradley, 960 F.2d 502, 511 n.18 (5th Cr. 1992).
| nstead, we have held that section 41.002(c) is just one factor
that a court should consider to determ ne whether a honestead is
rural or urban. United States v. Bl akeman, No. 91-1027, 1992
U S. App. LEXIS 16325, *20-21 (5th Gir. July 21, 1992). There is

no single fornmula for determ ning whether a honestead is rural or

(c) A honestead is considered to be rural if, at the tine
the designation is nmade, the property is not served by
muni ci pal utilities and fire and police protection.

(d) The definition of a honestead as provided in this
section applies to all honesteads in this state whenever
creat ed.

TEX. PrOP. CoDE § 41.002. Subsection (c) becane effective August
28, 1989.



urban, In re Mody, 77 B.R 580, 591 (Bankr. S.D. Tex. 1987), but
factors that should be considered include:
(1) the location of the land with respect to the limts of
the municipality; (2) the situs of the lot in question; (3)
the existence of nmunicipal utilities and services; (4) the
use of the |lot and adjacent property; and (5) the presence
of platted streets, blocks, and the |iKke.
Bradl ey, 960 F.2d at 511 n.18 (citing Vistron Corp. v. Wnstead,
521 S.W2d 754, 755 (Tex. Cv. App.--Eastland 1975, no wit)).
Because the trial court inproperly limted its consideration to
the question of whether nmunicipal utilities were "accessible" to
the property, this case nust be remanded for a full consideration

of all of the other factors used by Texas courts to determ ne

whet her a honestead is rural or urban.?®

2. D Cench, Duhne v. the Texas Honestead Exenption

The RTC argues that Wiite was barred by D OCench, Duhne from
of fering evidence that the Bank's lien on the property in
gquestion was invalid under Texas honestead |aw. Specifically,
the RTC contends that the trial court erred in admtting
testi nony and docunents fromthe Bank's records that proved the

| oan fromthe Bank was not used as purchase noney for the

property.

8 Even if the trial court applied an incorrect |egal
standard, the RTC urges that the record is devel oped enough for
this Court to apply the proper analysis and determ ne whet her
White's honmestead was rural or urban. W disagree. This Court
remains a court of error, and the fact-finding should be left to
the trial court.



"D Cench, Duhne" is a termsonetinmes used to refer to three
related but distinct doctrines that serve to protect bank
insurers. See W Robert Gay, Limtations on the FDIC s D QCench
Doctri ne of Federal Comon-Law Estoppel: Congressiona
Preenption and Authoritative Statutory Construction, 31 S. Tex
L. ReEv. 245 (1990) (noting failure of courts to maintain
di stinction between common-|law D Cench, Duhne, section 1823(e),
and hol der in due course status). See generally Mark Sinpson,
Not e, Scal ing Back FI RREA: Federal Judges Begin to Place Limts
on RTC s Conservatorship Powers, 25 Ga L. Rev. 1375, 1406-13
(1991) (describing growh of D Cench, Duhnme doctrine). In
D Cench, Duhne & Co. v. FDIC, 315 U S. 447 (1942), the Suprene
Court first enunciated a federal common | aw rul e of estoppel that
precl udes a borrower from asserting against the FDIC (or RTC)
def enses based on secret or unrecorded "agreenents" that alter
the terns of the obligation. The doctrine has since been
partially codified at 12 U S.C. § 1823(e) which provides:

No agreenent which tends to dimnish or defeat the
interest of the [RTC] in any asset acquired by it under this
section . . . either as security for a |loan or by purchase
or as receiver of any insured depository institution, shal
be valid against the [RTC] unless such agreenent--

(1) is in witing,

(2) was executed by the depository institution and any

person claimng an adverse interest thereunder,

i ncl udi ng the obligor, contenporaneously with the

acquisition of the asset by the depository institution,

(3) was approved by the board of directors of the

depository institution or its |loan commttee, which

approval shall be reflected in the mnutes of said
board or commttee, and



(4) has been, continuously, fromthe tinme of its
execution, an official record of the depository
institution.

Both section 1823(e) and the comon-|aw D Gench doctri ne
serve to bar the use of unrecorded agreenents between the
borrower and the bank as the basis for defenses or clains agai nst
the RTC. Bowen v. FDIC, 915 F.2d 1013, 1016 (5th Cr. 1990).
There are differences between the two doctrines, however, courts
often consider the two doctrines in tandem and | ook to the common
| aw when construing the statute. Beighley v. FDIC, 868 F.2d 776,
784 (5th Cir. 1989). Although the exact rel ationship between
section 1823(e) and the common-| aw doctri ne remai ns uncl ear, see
RTC v. Murray, 935 F.2d 89, 93 n.3 (5th Gr. 1991); FSLIC v.
Gordy, 928 F.2d 1558, 1562 n.9 (11th Gr. 1991), it is well

established--in this Crcuit at |least--that the two are nore

alike than different.?®

® 1t has been suggested that § 1823(e)

expands D Qench, Duhne in that it applies to any agreenent,
whet her or not it was "secret," and regardl ess of the
maker's participation in a schene. At the sane tineg,
however, the statute is narrower than D Cench, Duhne in that
it applies only to agreenents, and not to other defenses the
borrower m ght raise.

RTC v. Wellington Dev. G oup, 761 F.Supp. 731, 735 (D. Colo.
1991) (quoting Marsha Hymanson, Note, Borrower Beware: D QCench
Duhne and Section 1823 Overprotect the Insurer When Banks Fail,
62 S. Ca.. L. Rev. 253, 271-72 (1988)); see also Tuxedo Beach C ub
Corp. v. Cty Fed. Savs. Bank, 749 F.Supp. 635, 642 (D.N.J.
1990); Hymanson, supra, at 300-02. This distinction, however, is
not accepted in this Crcuit. W have consistently held that
both § 1823(e) and comon-law D Cench can apply to any oral
agreenent, whether secret or not, see FDIC v. Ham |ton, 939 F.2d
1225, 1229-30 (5th Gr. 1991), and to conpletely innocent
borrowers, see Bowen v. FDIC, 915 F.2d 1013, 1016 (5th GCr.
1990). Further, we have held that both doctrines are limted to
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In addition to the nore traditional D Cench doctrine, sone
courts have granted the FDI C status as a holder in due course?®
and allowed the FDIC to take an instrunent free fromall personal
defenses. See Vernon v. RTC, 907 F.2d 1101, 1106 (11th GCr.
1990); Hymanson, supra note 9, at 300-02. The RTC has been
extended the sane protection when it acquires a negotiable
instrunment as a subsequent holder fromthe FDIC. RTC v. QOaks
Apartnments Joint Venture, 966 F.2d 995, 1001 (5th Cr. 1992).

Al t hough the creation of federal holder in due course status has
been criticized as unwarranted, see Hymanson, supra note 9, at
302-05, it is nonetheless the lawin this Crcuit.

These three related (and sonetinmes overl appi ng) doctrines--
comon- | aw D QGench, Duhne, section 1823(e), and federal holder in
due course status--are often collectively referred to as the
D Cench, Duhne doctrine. Due in |arge part to the national

banking crisis that surfaced in the md-1980s, the D Cench, Duhne

"agreenents" that are not part of the failed bank's records.
Texas Refrigeration Supply, Inc. v. FDIC, 953 F.2d 975, 981 (5th
Cr. 1992). On the other hand, we have al so consistently noted
that there is sone difference between the common-I|aw doctrine and
the statute. For the purposes of this discussion it is

t hankful |y unnecessary to fully explore those differences,

what ever they nmay be.

10 Many cases recogni ze D Cench, Duhne and the federal
hol der in due course doctrine as separate, though rel ated,
doctrines. See, e.g., FDICv. Payne, 973 F.2d 403, 405-07 (5th
Cr. 1992). OQher cases indicate that the scope of D Qench,
Duhne is sufficiently broad to include those rights normally
afforded to a holder in due course. See, e.g., Inre CTS Truss,
Inc., 868 F.2d 146, 150 (5th Cr. 1989). |In practical terns it
is imuaterial whether the federal holder in due course doctrine
is considered as a separate common-| aw doctrine or as a subset of
the D Cench, Duhnme doctrine.

11



doctrine has been given a very expansive interpretation in recent
years. Comon-|law D Cench doctrine and section 1823(e) have
expanded to bar the use of any unwitten agreenent--whether or
not the agreenent was illegal or made with the intent to deceive
banki ng authorities--as the basis of virtually any defense or
claimagainst the FDIC. Texas Refrigeration Supply, Inc. v.
FDI C, 953 F.2d 975, 980 (5th Cr. 1992). Additionally, the
devel opnent of the federal holder in due course doctrine has
all owed courts to protect the FDIC and the RTC fromcl ai ns and
def enses such as "state and common | aw fraud, violation of state
or federal securities laws, and the affirmative defenses of
wai ver, estoppel, unjust enrichnment, failure of consideration and
usury." Vernon, 907 F.2d at 1106.

Despite the generous interpretation given to the D Qench,
Duhme doctrine, however, it is not absolute. The nere
i ncantation of the words "D QCench, Duhne" does not act as a nagic
talisman to ensure victory for the RTCin all cases. Although
the RTC s avoi dance powers are indeed awesone, Thigpen v. Sparks,
No. 91-1977, slip op. 2501, 2507 (5th Cir. Feb. 16, 1993), sone
clains and defenses fall outside the preclusive effects of the
D Cench, Duhne doctrine. As discussed below, this is one such
case.

The RTC s specific conplaint is that Wite was allowed to
i ntroduce evidence that the Bank's |lien was not actually a
purchase-noney lien. In this Grcuit, however, the preclusive

effects of both section 1823(e) and the common-|aw D Cench

12



doctrine are limted to evidence of unrecorded agreenents between

t he borrower and the bank that are used as the basis for defenses
or clains against the RTC. Stated nore directly, the D Cench
doctrine only bars clains or defenses that are based on
agreenents. "[N]either section 1823(e) nor the D Cench, Duhne
doctrine prevents plaintiffs fromasserting affirmative clainms or
defenses that do not depend on agreenents.” Garrett v.
Commonweal th Mortgage Corp. of Anmerica, 938 F.2d 591, 595 (5th
Cr. 1991) (enphasis added). Wiile this Court has been willing
to give the term"agreenent" an expansive definition, we are not
prepared to conpl etely abandon D Cench's connection to sone sort
of agreenent. Such a step would "l oose D Cench fromits

nmoori ngs" and would be "contrary to virtually all of the casel aw
and the policies surrounding D QCench."” In re NBW Conmerci al
Paper Litig., No. 91-0626, 1992 U.S. Dist. LEXIS 2842, at *55
(D.D.C. March 11, 1992).

In fact, in Patterson v. FDIC, 918 F.2d 540, 545 (5th Cr
1990), this Court has already held that a clai mof honestead
under Texas | aw was not barred by D Oench, Duhne because the
cl ai mwas not based upon "an agreenent, schene, or bank
representation.”™ 1In the present case, as in Patterson, it is
clear that Wite's claimof honmestead rights is based, not upon
any outside agreenent, but upon well-established Texas |aw. Id.

at 544. Since Wiite did not attenpt to introduce evidence
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pertaining to any outside "agreenent," neither section 1823(e)
nor the common-law D Cench doctrine applies.?!!

Li kew se, the federal holder in due course doctrine does not
bar the evidence presented by Wiite. Holder in due course status

only defeats "personal" defenses to liability--defenses which

1 It its briefs before this Court, the RTC pl aces great
reliance on the case of Buchanan v. FSLIC, 935 F.2d 83 (5th Cr.
1991)--a case that the RTC suggests is contrary to Patterson. In

Buchanan, however, the Court did not address the specific
question of whether the Buchanan's defense was based on an
"agreenent." It is also inportant to point out that Buchanan
coul d not be inconsistent with Patterson, as the RTC suggests.
"In this circuit one panel may not overrule the decision, right
or wong, of a prior panel, in the absence of en banc
reconsi deration or supersedi ng decision of the Suprene Court."
Pruitt v. Levi Strauss & Co., 932 F.2d 458, 465 (5th G r. 1991)
(citations and quotes omtted). Patterson is thus binding
authority for this panel, just as it was for the Buchanan panel.
In the alternative, the RTC attenpts to distinguish these
two cases by pointing out that the borrower in Buchanan had "I ent
herself" to a schene, while the borrower in Patterson was al nost
conpletely innocent. Since Wiite allegedly signed a deed of
trust containing m srepresentations, the RTC argues that this
case should be controlled by Buchanan. W are unpersuaded by the
RTC s attenpts to distinguish Patterson. After all, the borrower
in Patterson signed an inconplete deed of trust. 918 F.2d at
541. As a result, she was at |east as cul pable as a borrower who
signs an inconplete note--a fact pattern in which D QGench, Duhne
can clearly apply. See, e.g., FDICv. Plato, 981 F.2d 852 (5th
Cir. 1993). Despite the equitable origins of the D Cench, Duhne,
the doctrine has expanded to the point that the cul pability on
the part of the borrower is no | onger the only consideration.
See FDIC v. Hamilton, 939 F.2d 1225, 1229 (5th Gr. 1991)
(concluding that D Cench applied even though equity favored the
borrowers). In fact, this Court has held that D Gench, Duhnme no
| onger requires any level of culpability at all--neither an
intent to decieve nor even reckl essness or negligence. Texas
Refrigeration Supply, 953 F.2d at 980 n.7. |Instead, whenever any
borrower attenpts to introduce evidence of an unrecorded
agreenent as the basis of a claimor defense against the FDIC or
RTC, that evidence is precluded by D Cench, Duhnme. However
where the borrower is not introducing evidence of any unrecorded
agreenent--as in this case--there is sinply nothing for the
doctrine to preclude.
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render an instrunent voidable rather than void. But even a
hol der in due course takes subject to "real" defenses that render
an instrunment utterly void. Patterson, 918 F.2d at 544. Under
the Texas Constitution, no lien on a honestead can ever be valid,
except where the lienis for (1) the purchase noney for the
property, (2) taxes due on the property, or (3) work or materials
used in constructing inprovenents on the property. Tex. CONST.
art. XVl, 8 50. While the distinction betwen "void" and
"voi dabl e" may be difficult to draw in practice,? it is
abundantly clear that under Texas |aw any attenpt to place a lien
upon a honestead--with these three exceptions--is utterly void.
See In re Howard, 65 B.R 498, 503 (Bankr. WD. Tex. 1986)
("[T] he agreenent which the FDI C seeks to enforce is void to the
extent it provides for a lien on the honestead to secure
obligations which are neither for purchase noney, taxes nor
i nprovenents."). Wite's defense is thus a "real" defense and it
is not defeated by the federal holder in due course doctrine.

In sunmary, the trial court did not err in allowing Wite to
present evidence on his honestead claim \White's evidence is not

"Duhne' d"*® sinply because none of the three variations on the

12 Essentially, a void instrunent is one that has no force
or effect and is incapable of being enforced by law. A voi dable
instrunment, on the other hand, is apparently valid, but it may be
ei t her avoi ded because of a defense or cured. See Sikes v.

d obal Marine, Inc., 881 F.2d 176, 178 (5th Cr. 1989).

13 This phrase is borrowed fromthe inimtable prose of the
| ate Judge John R Brown, see Oaks Apartnents, 966 F.2d at 1001.
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D Cench, Duhne doctrine has any application to the facts of this

case.

3. Estoppel

Havi ng rejected the argunent that D QGench, Duhnme controls
the outconme of this case, we can readily dispose of the RTC s
final argunent. The RTC al so argues that Wite should be
estopped fromclaimng a honmestead right in the property by
virtue of his disclainmer contained in the bank lien. Texas |aw,
however, only recognizes three situations in which a honeowner
Wl be estopped fromclaimng honestead rights:

1. Wen the owners, not actually occupying the property, or

so using it that its status is dubious at the tine the

nmortgage is executed, represent that it is not their

homest ead;

2. Wen the owners create a lien by entering into a

sinmul ated transacti on which has all the outward appearance

of a valid, unconditional sale, but whichis in fact a

nort gage; or

3. Wen the owners represent that existing notes are valid

mechanic's lien notes for inprovenents, secured by a

mechanic's lien properly executed.
In re Smth, 966 F.2d 973, 976-77 (5th Gr. 1992). None of these
situations applies here. The only exception that could
conceivably apply is the sinulated sale exception. Yet the
evidence is uncontroverted that there was no sinulated sale in
this case--Wite actually purchased the property from his nother.

| nst ead, what took place here was a sinul ated | oan--docunents

recited that the | oan was purchase noney for the property when in

fact the loans were nade to Wiite's business years before he
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purchased the property. Since none of the recogni zed exceptions
applies in this case, the magistrate judge did not err in
refusing to hold that Wiite was estopped fromclaimng his

honmest ead ri ghts.

CONCLUSI ON

For the reasons di scussed above we hold that, in reaching
the conclusion that Wiite's property was urban honestead as a
matter of law, the trial court erred by inproperly limting its
consideration to the question of whether nunicipal utilities were
accessi ble and available to the property. As for the issues
rai sed by the RTC, however, we hold that the trial court did not
err in either allowng Wite to present evidence on his claim of
honmestead or holding that Wiite was not estopped from denying the
di scl ai mer of honestead contained in the deed of trust.
Accordingly, we remand this case for a re-determ nation of the
status of Wiite's honestead in |ight of all factors used by Texas

courts to determ ne whether a honestead is rural or urban.
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