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ver sus

BEXAR COUNTY ADULT
DETENTI ON CENTER

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Texas
( SA-91- CA- 357)

(January 26, 1993)

Bef ore GARWOOD, HI GG NBOTHAM and BARKSDALE, Circuit Judges.”
GARWOOD, Circuit Judge:

Plaintiff-appellant Calvin Jackson (Jackson), pro se and in
forma pauperis, filed this suit under 42 U S . C. § 1983 against
def endant - appel | ee Bexar County Adult Detention Center (BCADC)

al l eging inadequate nedical treatnent while incarcerated there.

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



The district court granted sunmary judgnent for BCADC, and Jackson
appeal s.
Facts and Proceedi ngs Bel ow

Jackson was incarcerated in the Bexar County Adult Detention
Center between January and June 1991 as a pretrial detainee.! n
February 2, 1991, Jackson injured his back. Jackson also suffered
from a chronic sinus condition. Jackson apparently saw a
physi ci an's assistant (PA) on February 2 regarding his back, but
the PA did not exam ne Jackson and infornmed himthat the pain was
in his mnd. Jackson finally saw a doctor on February 11 regardi ng
hi s back.

On April 16, 1991, Jackson filed his conplaint under 42 U S. C
§ 1983 agai nst BCADC al | egi ng | ack of nedical treatnent. Jackson
asserted that on several occasions since February 2 he had
requested treatnent or nedication for his | ower back pain w thout
receiving either. Jackson also clainedthat his sinus probl ens had
been i nadequat el y addressed by BCADC s nedical staff. BCADC filed
a notion for a nore definite statenent. On May 16, 1991, the
magi strate judge granted BCADC s notion for nore definite statenent
and directed plaintiff to anmend his conplaint and provide further
factual allegations in support of his claimfor relief.

On May 30, 1991, Jackson filed a "Response to a Mdtion for A

. In his conplaint, Jackson did not allege whether he was in
BCADC as a convicted prisoner or a pretrial detainee. However,
in his objections to the magistrate judge's report below and in
his brief to this Court, Jackson has alleged that he was a
pretrial detainee. Additionally, BCADC i n nmenorandum bri ef
concedes that Jackson "was a pre-trial detainee rather than a
convi cted prisoner."



More Definite Statenent," listing specific events that he
characterized as i nadequat e nedi cal care during February-May 1991.
I n paragraph 10 of his Response, Jackson stated that he "is suing
PA Seanz, Joseph Valdez, Dr. John C. Sparks, M. Thomas Barry and
Sheriff Harland Copel and.” The record reflects, however, that
Jackson never requested service of process on any of those persons
and that none of those individuals were, in fact, ever served. In
nmost of the subsequent pleadings that Jackson filed, he styled the
case "Cal vin Jackson v. Bexar County Adult Detention Center, Thomas
Barry, Dr. John C. Sparks, Joseph Val dez, PA Seanz."

On June 11, 1991, BCADC filed a Motion to Dismss or, in the
Alternative, for Summary Judgnent, on the ground that Jackson
failed to allege facts or omssions sufficiently harnful to
evi dence deliberate indifference to his serious nedical needs. It
al so asserted that it could not be vicariously liable for defaults
of its non-policymaking personnel not chargeable to its policies.
BCADC subm tted an affidavit of Dr. John Sparks, which attached ten
pages of Jackson's Bexar County nedical file detailing Jackson's
treatnment for back and sinus pain fromFebruary 11 to June 3, 1991.
The records indicated nine nedical visits, including one conplete
physical with x-ray perfornmed by a doctor at the energency room
The records further reflect that on seven occasions Jackson was
prescribed Mtrin for his back pain and Malox to ease any
acconpanyi ng stomach disconfort. Jackson was also frequently
prescri bed Sudaf ed, Robitussin, D netapp, or Benadryl for his sinus
condition. The magistrate judge expl ai ned to Jackson the nature of

summary judgnment procedure and directed Jackson to respond within
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ten days.

Jackson filed two pl eadi ngs responding to BCADC s nmotion. In
the first, Jackson asserted that his |ower back had not been x-
rayed, that he was still in pain and had trouble sleeping, that
ot her nmedical treatment should have been adm nistered, that he
shoul d have been exam ned by a specialist, and that he had not been
seen on all of the occasions he requested treatnent in the period
fromFebruary 11 to June 3. He also challenged three descriptions
in the nedical reports as incorrect, claimng that they
m scharacterized his conplaints or falsely reported that he had
pl ayed basketball or had a normal range of notion. Jackson also
responded that he had not been treated on February 2, the day of
the injury, and that BCADC had not shown that he had been so
treated. Also in response to BCADC s Mdtion for Summary Judgnent,
Jackson filed a pleading entitled "Pleadings as Evidence," which
i ncl uded copies of nunerous requests and grievances that he had
submtted to BCADC, none of which refuted BCADC s evi dence that
Jackson was treated repeatedly.

On Septenber 5, 1991, the nagistrate judge recomrended
granting BCADC s notion for summary judgnent. The magi strate judge
noted that the evidence "establishes that plaintiff was exam ned
and treated for his conplaints of both |ower back pain and sinus
di sconfort on at |east nine separate occasions between February 11
and June 3, 1991." The magistrate judge concluded that "the
quality of plaintiff's nmedical care during the relevant tinme period
iswell withinthe requirenents of the Constitution. The fact that

such nmedical care may not have given the plaintiff the relief he
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requested as quickly as the plaintiff would have w shed does not
establish a constitutional deprivation."”

On Septenber 12, 1991, Jackson filed an "Answer" to the
Magi strate's Menorandum and Reconmendati on. In it, Jackson
asserted that he was a pretrial detainee and that he could "prove
beyond a reasonabl e doubt that the Defendant's Pa Seanz and Joseph
Val dez intentionally deprived the Plaintiff of Proper nedical care
and treatnent and needs."” On Septenber 26, 1991, the district
court considered the magistrate's recommendation and Jackson's
obj ections thereto. After making a de novo determ nation as to the
matters to which specific objections were made and conducting an
i ndependent review of the record, the district court accepted the
magi strate' s recomendati on and grant ed summary j udgnent for BCADC
Jackson tinely filed a notice of appeal.

Di scussi on

Jackson appeals from the district court's entry of sunmary
judgnent in favor of BCADC. Jackson argues that the nagistrate
judge erred in determ ning that he recei ved adequat e nedi cal care.
"This court reviews the grant of a summary j udgnent noti on de novo,
using the sane criteria used by the district court in the first
instance.” Walls v. General Mdtors, Inc., 906 F.2d 143, 145 (5th
Cir. 1990). The evidence and any inferences to be drawn therefrom
are reviewed in the light nost favorable to the non-noving party.
This Court thus affirns a grant of summary judgnent where it is
convinced " after an i ndependent review of the record, that "there
IS no genuine issue as to any material fact" and that the novant is

"entitled to judgnent as a matter of law "'" Hartford Accident &
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I ndem Co. v. Costa Lines Cargo Serv., Inc., 903 F.2d 352, 362 (5th
Cir. 1990) (quoting Brooks, Tarlton, G| bert, Douglas & Kressl er v.
United States Fire Ins. Co., 832 F.2d 1358, 1364 (5th Cr. 1987)).

W note that BCADC suggested below that it was not a jural
entity capable of being sued. However, it did not clearly raise
this issue inits notion to dismss or for summary judgnent, which
was entirely directed to the nerits. Neither the magistrate nor
the district court addressed in any way the questi on whet her BCADC
was a legal entity subject to suit. BCADC was represented bel ow,
and is represented on appeal, by the CGtimnal District Attorney of
Bexar County, Texas, and the nentioned notion to dismss or for
summary judgnent states at its end that the attorney signing it is
"Attorney for Defendant, Bexar County." BCADC s answer is
simlarly signed by the Bexar County Crimnal District Attorney and
his assistant as "Attorneys for Defendant, Bexar County." In its
appeal nenorandum t he BCADC does not urge affirmance on the basis
that it is not a legal entity subject to suit. Jackson does not
suggest that affirmance is inproper because BCADC is not a jural
entity. W have stated in such cases that it would be appropriate
to allow the pro se plaintiff to anmend to make the county, rather
than its jail, the party defendant. See Wight v. El Paso County
Jail, 642 F.2d 134, 136 n.3 (5th Cr. 1981). So, we turn to the
merits.

The Suprenme Court has stated that in order to state a
cogni zabl e section 1983 claim for lack of nedical treatnent, "a
prisoner nust allege acts or omssions sufficiently harnful to

evidence deliberate indifference to serious nedical needs. "



Estelle v. Ganble, 97 S. . 285, 292 (1976). In contrast, the
rights of a pretrial detainee to nedical care follow ng his arrest
are governed by the due process clause of the Fourteenth Anmendnent
rather than the Ei ghth Anmendnent's prohibition against cruel and
unusual punishnment. Cty of Revere v. Mssachusetts Gen. Hosp.

103 S. . 2979, 2989 (1983). The due process rights of a pretrial
detai nee are at | east as great as the Ei ghth Anendnent protections
available to the convicted prisoner; while the convicted prisoner
isentitled to protection only agai nst punishnment that is cruel and
unusual, the pretrial detainee, who has yet to be adjudicated
guilty of any crine, nmay not be subjected to any form of
puni shnment. 1d. at 2983. But not every inconveni ence encountered
during pretrial detention ampunts to puni shnent in the
constitutional sense. To establish that a particular condition or
restriction of confinenment 1is constitutionally inpermssible
puni shnment, the pretrial detainee nmust show either that it was (1)
i nposed with an expressed intent to punish or (2) not reasonably
related to any legitimte nonpunitive governnental objective, in
whi ch case an intent to punish nay be inferred. Cupit v. Jones,
835 F.2d 82, 85 (5th Cir. 1987) (citing Bell v. Wlfish, 99 S.Ct.
1861, 1871-74 (1979)). Thus, pretrial detainees are entitled "to
reasonable nedical care unless the failure to supply it is
reasonably related to a | egiti mate governnental objective." Jones
v. Dianond, 636 F.2d 1364, 1378 (5th CGr.) (en banc), cert.
di sm ssed sub nom Ledbetter v. Jones, 102 S.C. 27 (1981). W
have al so recogni zed that no due process violation is established

if the case involves only negligence of the officials. Otega v.



Rowe, 796 F.2d 765 (5th Gr. 1986), cert. denied, 107 S.C. 1887
(1987). See al so Davidson v. Cannon, 106 S.Ct. 668, 671 (1986);
Feagley v. Waddill, 868 F.2d 1437, 1440 (5th Gr. 1989); Partridge
v. Two Unknown Police Oficers of the Cty of Houston, 791 F. 2d
1182, 1187 (5th Gr. 1986).

I n determ ni ng whet her Jackson has stated a claimfor |ack of
medi cal treatnent, we will look at two different periods: t he
period between his injury and when he was first treated by a
doctor, February 2-11, and the period after February 11. W find
that Jackson has not presented any evidence that he received
i nadequate nedical care after February 11. The record reflects
t hat between February 11 and June, Jackson had nine nedical visits
and usually received several prescriptions at each visit. \Wile
t he di agnoses and treatnent were not to his liking and the visits
were not as frequent as he desired, Jackson's dissatisfaction al one
is insufficient to prove that his treatnent was arbitrary or
pur posel ess after February 11. Jackson has not presented any issue
of material fact regarding whether he received adequate nedical
care after February 11, and the district court properly entered
summary judgnent for BCADC with regard to this period.

The period between February 2 and 11 is in a different
posture, however. Jackson has alleged that he was injured on
February 2, but did not see a doctor or receive nedical treatnent
until over a week later, on February 11. This delay in treatnent
at | east arguably does not qualify as reasonabl e nedi cal care, and
BCADC does not posit, and it is not easy to imagine, any legitimte

governnent objective that such delay furthers. Despite this
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apparently plausi ble clai mof |ack of reasonabl e nedical care, the
district court correctly granted summary judgnent for BCADC.
Liability of a municipal entity under section 1983 cannot be
prem sed solely on a theory of respondeat superior. See Monel | v.
Dep't of Soc. Serv. of Gty of NY., 98 S.C. 2018, 2036 (1978).
Jackson has not alleged that BCADC (or Bexar County), either by
formulating or inplenenting a policy regardi ng nedical treatnent,
was itself responsible for the delay in nedical care.

Summary judgnent was properly granted in favor of BCADC

The district court did not address, however, Jackson's claim
of i nadequate nedical treatnment with regard to the five individuals
listed in his Response. Jackson has alleged that these five
i ndi viduals were involved in depriving himof nedical care during
t he peri od between February 2 and February 11. Federal courts have
generally treated cases alleging a conplete denial of nedical care
nmore favorably than those alleging inadequate nedical treatnent.
See Estelle, 97 S.Ct. at 291 (concluding deliberate indifference is
mani fested by intentionally denying or delaying access to nedi cal
care); U S ex rel. Wal ker v. Fayette County, Penns., 599 F. 2d 573,
575 n.2 (3rd Gr. 1979). Wiile Jackson's pro se conpl ai nt agai nst
these five defendants, as anended by his Response, appears to | ack
the factual specificity necessary to survive a notion to dism ss or
a notion for summary judgnent, the Suprene Court has cauti oned t hat
conplaints filed in forma pauperis should not automatically be
dismssed as frivolous under 28 U S C. 8§ 1915(d) because the
conplaint fails to state a claim See Neitzke v. WIllians, 109

S.C. 1827, 1834 (1989). Instead, section 1915(d) "accords judges



not only the authority to dismss a clai mbased on an indi sputably
meritless legal theory, but also the unusual power to pierce the
veil of the conplaint's factual allegations and dism ss those
claims whose factual contentions are clearly baseless.™ ld. at
1833. At this stage of the proceedings, it is inpossible to tel
wth certainty that Jackson i s unabl e to nake any rational argunent
in law or fact to support his claim for relief against these
i ndi vi dual s. Thus, we nust remand this case for further
proceedi ngs as to these five individuals. W remand solely so the
district court has the opportunity to address specifically
Jackson's cl ai ns agai nst these five individuals.?
Concl usi on

W affirmthe district court's grant of sunmmary judgnent in
favor of BCADC (and Bexar County). The district court, however,
failed to discuss Jackson's claim of l|ack of nedical treatnent
agai nst PA Seanz, Joseph Valdez, Dr. John C.  Sparks, M. Thomas
Barry, and Sheriff Harland Copel and. Accordingly, we remand for
the district court to address Jackson's cl ai ns agai nst these five
i ndi vi dual s.

AFFI RVED in part and REMANDED i n part

2 Jackson has filed a Motion for Summary Judgnent and a Motion
for Subpoena Duces Tecumwi th this Court. 1In his Mtion for
Subpoena Duces Tecum Jackson apparently seeks to have this Court
order the production of certain nedical records that were not
before the district court and then supplenment the record with

t hese docunents. G ven that these docunents were not presented
to the district court, we deny his request that the record be
suppl enented with these docunents. W also deny his Mtion for
Summary Judgnent. Jackson is free, however, to present these
notions to the district court on remand in reference to the five
ment i oned i ndi vi dual s.
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