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DAM AN ESCALANTE, JR
Pl ai ntiff-Appellant,
ver sus

HARLON COPELAND, Sheri ff
and DR JOHN C. SPARKS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas
SA 90 CA 781

( April 29, 1993 )

Bef ore GARWOOD, JONES and EMLIO M GARZA, Circuit Judges.”
GARWOOD, Circuit Judge:

Plaintiff-Appellant, Daman Escalante, Jr. (Escalante),
appeal s the district court's grant of sunmary judgnent in favor of
def endant s- appel | ees, Harol d Copel and ( Copel and) and John C. Sparks

(Sparks), dism ssing Escalante's claimthat he was deni ed proper

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



medi cal treatnent by defendants as a pretrial detainee and | ater as
a convicted felon, in violation of 42 U S.C. § 1983. W affirm
Facts and Proceedi ngs Bel ow

On Cctober 19, 1989, Escalante was arrested and detained in
the Bexar County (Texas) Adult Detention Center (BCADC). On the
day of his arrest, Escalante inforned prison officials that he was
still inpaired by a 1977 back injury. The next day he requested a
heat pad, a second mattress, and the opportunity to take hot
showers. Escal ante was examned by a prison physician who
prescribed Mtrin and Robaxin, but denied Escalante's other
requests. Over the next few weeks, Escal ante was treated by prison
physi cians and physicians' assistants on several different
occasions. His prescriptions were changed, but he was not given a
second mattress.

On Novenber 13, 1989, in response to Escalante's further
conplaints of pain, a prison doctor referred Escalante to the
energency roomat the county hospital. Escal ante refused treatnent
there, asking to be admtted to a Humana hospital instead. This
request was deni ed by prison officials. On Novenber 17, Escal ante
conpl ai ned that he could not nove. He was taken to the county
hospi tal enmergency roomand di agnosed with chronic back pain. The
treating doctor prescribed Vicodin, Flexeril, heat pad therapy, and
bedrest on a soft mattress. Escal ante received the new drugs, but
was not given a second mattress. It is unclear whether he received
a heating pad.

Escal ante continued to conplain. He filed a jail grievance

stating that his nedication was | ost. The grievance was addressed,



and he was given sone, but not all, of his requested nedications.
Al t hough an ort hopedi ¢ appoi nt ment was schedul ed i n | at e Decenber,
1989, Escal ante was rel eased from BCADC on Decenber 4, 1989.

Because of his conviction, Escalante returned to BCADC in
March of 1990. He again conplained of back pain. From March
through July of 1990, the prison physicians or their assistants
treated Escal ante on several different occasions, prescribing a
conmbi nation of Mdtrin, Flexeril, Robaxin, and/or Indocin, but still
not ordering a second mattress. During this period, Escalante's
pai n becane nore acute. In response to a jail grievance filed by
Escal ante on May 13, 1990, an orthopedi st appoi nt nent was schedul ed
for July 11. Prison officials cancelled this appointnent due to
probl ens transporting Escal ante. No new appoi nt nent was schedul ed.

In August 1990, Escalante filed another jail grievance
conplaining about his lack of nedical care and tw ce sought
energency nedi cal reprieves. Hi s prescriptions were continued, but
no other treatnment was rendered. Escalante was transferred from
BCADC to the Texas Departnent of Crimnal Justice (TDC) on
Septenber 7, 1990. Escal ante does not conpl ai n about his treatnent
at TDC.

Pursuant to a Bench Warrant, Escalante returned to BCADC in
March 1991 for a brief period where he again conpl ai ned about his
care, filing a jail grievance and requesting prescriptions and an
appoi ntnent with an orthopedi st or neurol ogist.

On July 17, 1990, Escalante filed a conplaint under 42 U S. C
8§ 1983 nam ng only Sparks and Copel and as defendants. Sparks is
the nedical director at BCADC. The BCADC doctors who treated



Escal ante were not made defendants in this suit. Copeland is the
sheriff in charge of the prison. Escal ante's suit primarily
conpl ains that he had been refused proper nedical attention.

Spar ks and Copel and noved to dism ss the suit. The magistrate
converted the notions to dismss into notions for summary judgnent,
giving Escalante a detailed explanation of what a notion for
summary judgnent is, howto respond to one, and the | egal standards
involved in this case. Copeland and Sparks filed affidavits with
the court, but Escalante did not. The magi strate recomended
granting summary judgnent.

Escal ante responded wth a "notion not to dismss”
suppl enented by two affidavits. He conplained that his nedica
care was insufficient and that he was only able to use the |aw
library six to eight hours a week and deni ed sufficient paper and
supplies for his case.

After a de novo review of the record, the district court
granted summary judgnent in favor of both defendants on the grounds
that both were protected by qualified imunity and that Escal ante
was not provided constitutionally inadequate nedical care.
Escalante filed a notion for reconsideration supplenented by
affidavits in which he again conplained of his nedical treatnent
and raised several other issues. This notion was denied.
Escal ant e appeal s.

Di scussi on

A party noving for summary judgnent is entitled to a judgnent

where no genuine issue of material fact is in dispute and the

movant is entitled to a judgnent as a matter of law. Fep. R Q.
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P. 56. Under Celotex Corp. v. Catrett, 106 S. C. 2548, 2553
(1986), when the party opposing a notion for sunmary judgnent bears
the burden of proof at trial on an essential elenent of the case
and does not nmake by summary judgnent evi dence of record a show ng
of the existence of that el enent sufficient to sustain a verdict in
his favor thereon, summary judgnent may be entered against that
party. Since Escal ante bears the burden of proof as plaintiff, to
survive summary judgnent, he nust establish by summary judgnent
evidence tinely placed of record facts supporting all the el enents
of his cause of action against each defendant as alleged in his
pl eadi ngs.?

The key elenents under section 1983 that Escal ante nust
establish are that a constitutional violation occurred and that the
nanmed defendants were responsible for the violation. Escal ant e
all eged that both his Fourteenth and Ei ghth Amendnent rights were
infringed. Under the Fourteenth Anendnent, "[P]retrial detainees
are entitled to reasonable nedical care unless the failure to
supply that care is reasonably related to a |l egiti mate gover nnent al
obj ective." Cupit v. Jones, 835 F.2d 82, 85 (5th Gr. 1987);
Fields v. Cty of South Houston, 922 F.2d 1183, 1191 (5th Gr.
1991); Bell v. Wlfish, 99 S. . 1861, 1871-1874, 1886 (1979).
More than nmere negligence nust be shown to establish the liability

of an individual in a section 1983 action based on a due process

. Qur reviewis de novo in summary judgnent cases. Topalian
v. Ehrman, 954 F.2d 1125, 1131 (5th Gr. 1992). Summary judgnent
evidence includes all types of evidence |listed in Federal Rule of
Civil Procedure 56(c) except the nere pleadi ngs thensel ves.
Celotex, 106 S.Ct. at 2553.



violation.? Feagley v. Waddill, 868 F.2d 1437, 1440 (5th Gr.
1989) . A detainee's nedical care is not unreasonable when he
receives legitimate and continuous treatnent, even when that
treatnent is unsuccessful. Mayweather v. Foti, 958 F.2d 91 (5th
Cr. 1992). For exanple, a detainee's nedical care could, under
appropriate circunstances, be found unreasonable "if he told jail
authorities that he needed his prescribed nedication . . . and if
they did not have hi mexam ned or otherw se adequately respond to
his requests.” Thomas v. Kipperman, 846 F.2d 1009, 1011 (5th Cr
1988) .

Under the Ei ghth Amendnent, prison officials owe a duty of
care to inprisoned convicts that is simlar to the Fourteenth
Amendnent's duty to pretrial detainees. Cupit, 835 F.2d at 85 (a
distinction without a difference). "In order to state a cogni zabl e
claim a prisoner nust allege acts or omssions sufficiently
harnful to evidence deliberate indifference to serious nedica
needs." Estelle v. Ganble, 97 S. . 285, 292 (1976). Deliberate
indifference is established by the delay or denial of appropriate
medi cal care or through the unnecessary infliction of pain. Id. at
291. The denial of recomended care may, in sone situations,
reflect deliberate indifference. Payne v. Lynaugh, 843 F.2d 177,
178 (5th Cr. 1988). As under the Fourteenth Anmendnent, the fact

that a particular treatnent i s unsuccessful does not of itself give

2 We note that there were no allegations that the prison, as
an institution, or Copeland, as sheriff, or Sparks, as BCADC
nmedi cal director, had any policies, formal or informal, allow ng
(or requiring) the denial of reasonable nedical care to pretrial
detainees. Bell, 99 S.C. at 1871-86.
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rise to a section 1983 action. Varnado v. Lynaugh, 920 F.2d 320,
321 (5th Gr. 1991). That a prisoner disagrees with the course of
treat nent does not nmake the treatnent inproper or negligent. |Id.

Escal ante clains that his nedical care was constitutionally
i nsufficient because he did not receive a second mattress, a heat
pad, or an expert opinion. Wile the deprivation of these forns of
treat nent arguably may have been negligent, as the nedical records
tend to show that a heat pad and an expert consultation were
appropriate, these deprivations do not reflect a deliberate
indifference on the part of the prison doctors to Escalante's
serious nedi cal needs. Al nobst every tinme that Escal ante conpl ai ned
of back pain, he was examned by a physician or physician's
assistant who prescribed the necessary treatnent including
medi cation. The medi cal records reveal that Escal ante was treated
by at |east four doctors who basically agreed with his course of
treatnent. Conpare Payne, 843 F.2d at 178. Escalante offered no
evi dence that the nedical care he did receive was unreasonabl e or
reflected deliberate indifference by his treating physicians.
Simlarly, the denial of the additional treatnents that he
requested were al so not constitutionally unreasonable or based on
del i berate indifference.

Even if Escalante's rights were violated, Escalante still
woul d have to show that the naned defendants were responsible for
the constitutional violation. The responsibility to provide
medical care is primarily with the actual treating physicians and
the prison officials who personally and directly control prisoner

access to nedical facilities. Thonpkins v. Belt, 828 F.2d 298, 303



(5th Gr. 1987). Those i ndividuals whose own actions deprive a
prisoner or detainee of appropriate care are potentially |iable
under section 1983 (subject to the defense of qualified imunity in
appropriate circunstances). |d. Also, under Mnell v. Departnent
of Social Services, 98 S.C. 2018, 2037 (1978), supervisory
officials who maintain an inplicit or explicit policy of mandati ng
or tolerating i nproper conduct by their subordinates nmay be |iable.
See Thonpkins, 828 F.2d at 304-05. The nere fact that one holds a
supervi sory position does not establish liability under section
1983. Supervisors who are personally involved with a particul ar
prisoner are liable for their own unconstitutional actions
concerning that prisoner. 1d.

Escal ante has not offered summary judgnent evi dence of facts
show ng t hat Sparks and Copel and personally in any way contri buted
to his alleged m streatnent. Escal ante has al so not shown that
Spar ks, as nedical director, and/or Copel and, as sheriff, had any
ki nd of policy supporting, tolerating or causing the m streatnent
of prisoners' nedical conditions. No pattern of inproper prisoner
medi cal care was shown. Sparks had little direct contact wth
Escal ante, and Copel and had none. Spar ks exam ned and treated
Escal ante a coupl e of tinmes and was responsi bl e for addressi ng sone
of Escalante's grievances (which he did). W note that the
physi cians who treated Escalante on a regular basis were not
defendants in this suit. The fact that the jail staff at |arge may
have been negligent in caring for Escal ante does not nake Sparks or
Copeland liable in their supervisory capacities. See Thonpkins,

828 F.2d at 303.



Even if the facts that Escalante alleged are true, since no
summary j udgnment evi dence established the essential el enents of his
cause of actionsQthat he received unreasonabl e nmedi cal care, that
care was provided with deliberate indifference, or that Sparks and
Copel and had any substantial involvenent in his medical treatnent
SQdef endants are entitled to a summary judgnent on this claim

Escal ante raises four additional clains. First, he contends
t hat BCADC denies inmates, including hinself, the right of access
to the courts and to |aw books. I nmat es have a constitutional
right of access to the courts under which prison officials are
obligated to provi de adequate | aw |l ibraries or other equivalent aid
such as the assistance of trained | egal counsel. Bounds v. Smth,
97 S.Ct. 1491, 1499 (1977). To prevail on a claim of denial of
access to the courts, a prisoner nust show actual prejudice.
Hent horn v. Swi nson, 955 F.2d 351, 354 (5th Gr.), cert. denied,
112 S. .. 2974 (1992). Escalante's claim is wthout nerit.
Al t hough his access to |l awmaterials may have been | imted and sone
of his materials stolen, he has been able to pursue all of his
claims and has submtted researched briefs to both the district
court and this court.? He has made no showing with sumary
j udgnent evidence that BCADC actually inpaired his access to the
courts or prejudiced this or any other action.

Second, Escal ante contends that BCADC officials retaliated
against him after he filed his conplaint. This allegation was

entirely conclusory. No specific facts supporting this claimwere

3 And, he made no showing that his ability to offer summary
j udgnent evidence was inpaired by prison officials.
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al l eged. See Whittington v. Lynaugh, 842 F.2d 818, 819 (5th Cr.),
cert. denied, sub nom Johnson v. Lynaugh, 109 S.C. 108 (1988).
Consequently, this claimwas properly dism ssed.

Third, he contends that BCADC was overcrowded; was a fire
hazard; had sanitation problens including i nadequate pl unbi ng; had
i nadequat e f ood-handl i ng procedures; and foll owed safety practices
t hat were i nadequate under state law. Additionally, he conpl ai ned
that he was forced to tolerate excess amounts of tobacco snoke.
All of these problens, he conplains, anmount to cruel and unusual
puni shment under the Eighth Anmendnent. To survive sunmary
j udgnent, Escal ante nust offer facts showi ng that prison officials
were deliberately indifferent to prison conditions. Wl son v.
Seiter, 111 S. C. 2321, 2327 (1991). Escalante offered no facts
supporting these contentions. Even if prison conditions anounted
to cruel and unusual punishnment, Escalante has not shown that
Copel and and Sparks were responsible for the conditions. These
clains were properly dism ssed.

Fourth, Escalante conplains that while he was a pretrial
det ai nee, he was placed in a cell wth a blind prisoner nanmed Vega
who continually beat himand that prison officials are responsible
for these injuries under section 1983. Under Cupit, 835 F.2d at
85, the conditions surrounding pretrial detention cannot be i nposed
for purposes of punishnent. Escalante did not offer facts show ng
that he was placed in Vega's cell for purposes of punishnent and he
al so did not show how the naned defendants, Sparks and Copel and,
were responsible for this condition. Escal ante was eventually

moved from his cell wth Vega as a result of his conplaints.
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Because Escalante again failed to allege or proffer any specific
facts supporting this claim this claimwas properly dism ssed.
Concl usi on
Escalante has failed to offer sufficient summary judgnent
proof in support of any of his clainms. Accordingly, the judgnent

of the district court is

AFFI RVED.
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