UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-5692
Summary Cal endar

GUI LLERMO D. GONZALES,
Peti ti oner- Appel | ant,
VERSUS
JAMES A. COLLINS, Director,
Texas Departnment of Crimnal Justice,
Institutional D vision, ET AL.,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 90- CA- 868)

( Sept enber 30, 1993)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Quillerno D. Gonzal es, pro se, challenges the district court's
deni al of habeas relief. W AFFIRM

| .

A Texas jury convicted Gonzal es of aggravated sexual assault.
Gonzal es' victimwas his stepdaughter, Kathy Cruz. At the tinme of
trial, she was 12. She testified that Gonzales had sexually

assaul ted her since she was about three years old. At sentencing,

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Gonzal es adm tted that he had sexual ly assaulted his stepdaughter.
The trial judge sentenced Gonzales to 40 years in prison and | evi ed
a $5,000 fi ne.

Gonzal es appealed his conviction to the Texas Court of
Appeal s, which affirmed his conviction. He then sought state
habeas relief, alleging ineffective assistance of counsel and
challenging the sufficiency of the evidence supporting his
conviction. His application for relief was denied without witten
or der.

Gonzal es next sought habeas relief in federal court. The
district ~court adopted the magistrate judge's report and
recomendation that it be denied.

1.
A

CGonzal es' contention that he received ineffective assistance
of counsel in violation of the Sixth and Fourteenth Amendnents is
W thout nerit. First, a nunber of Gonzales' points of error in
support of this contention are raised for the first tinme on appeal.
Second, we agree with the district court's resolution of those
i ssues presented to it.

This court will not entertain clains in habeas proceedi ngs
that were not raised in district court. US. v. Smth, 915 F. 2d
959, 964 (5th Cr. 1990); see also Fransaw v. Lynaugh, 810 F.2d
518, 523 (5th Cr.), cert. denied, 483 U S. 1008 (1987). In his
appel l ate brief, Gonzales raises, for the first time, the foll ow ng

points in support of his ineffective assistance of counsel claim



the failure of his attorney both to object to the introduction of
extrinsic evidence of prior sex crines at trial, and to request a
limting instruction regarding such «crines; his attorney's
solicitation of information from w tnesses regarding prior sex
crinmes; the failure of his attorney to rebut evidence that the
of fense occurred on a particular date; and, the failure of his
attorney to "preserve error during trial." W confine our review
to those assertions nade before the district court in support of
the ineffective assistance of counsel claim

To prevail on such a claim a petitioner nust neet the two-
prong test of Strickland v. Washington, 466 U S. 668 (1984). See,
e.g., Barnard v. Collins, 958 F.2d 634, 641-42 (5th Cr. 1992),
cert. denied, US|, 113 S.C. 990 (1993). First, the
petitioner must denonstrate "that counsel's perfornmance was
deficient." Strickland, 466 U S. at 687. Second, the petitioner
must show "that the deficient performance prejudi ced the defense.”
| d.

Deficiency of performance is proven if counsel's assistance
falls "bel ow an obj ective standard of reasonabl eness.” 1d. at 688.
In scrutinizing attorney performance, a court nust be "highly
deferential” and "indulge a strong presunption that counsel's
conduct falls within the w de range of reasonable professional
assistance.” 1d. at 689. Additionally, "strategic choices nmade
af ter thorough i nvestigation of |awand facts rel evant to pl ausible
options are virtually unchal | engeabl e; and strategic choices nade

after less than conplete investigation are reasonable precisely to



the extent that reasonable professional judgnents support the

limtations on investigation." 1d. at 690-91.

The second prong of the Strickland test -- proving that
deficient performance prejudiced the petitioner -- presents an even
hi gher hurdle to the habeas petitioner. |In a case not involving a

conflict of interest, a habeas petitioner nust prove "that thereis
a reasonable probability that, but for counsel's unprofessiona
errors, the result of the proceeding would have been different."
ld. at 694. In the specific context of a habeas challenge to a
crimnal conviction, the relevant inquiry "is whether there is a
reasonable probability that, absent [counsel's] errors, the
factfinder would have had a reasonable doubt respecting guilt.”
ld. at 695.

Gonzales' first assertion in support of his ineffective
assi stance of <counsel claim is that his attorney failed to
interview certain alibi wtnesses. In the petition, Gonzales
asserted that a nunber of people present at a party could have
testified as to his whereabouts when the all eged assault occurred.
This assertion fails for two reasons. First, Gonzales' tria
lawer, in an affidavit submtted as part of the state habeas
proceedi ngs, stated that Gonzal es never requested that she contact
any of the wtnesses Gonzales now argues should have been
i ntervi ened. Second, and nore inportant, these w tnesses would
have testified only that Gonzales attended a party on the evening

of June 11 or 12, 1986; such testinony would not have refuted the



all egation that Gonzal es sexual | y assaul ted hi s st epdaughter on May
3, the crinme for which he was indicted.

Gonzal es also argued in district court that his wife should
have been called as an "alibi" wtness because she would have
testified that he had not sexually assaulted her daughter. W
agree with the district court that there is no evidence to support
this contention as to the May 3 assault. Gonzal es' argunent is
al so weakened by the fact that his wife told police that Gonzal es
had been assaul ti ng her daughter. Admttedly, there are sone hints
inthe record that his wi fe changed her m nd about pressing charges
agai nst her husband after he agreed to counseling; however, the
district court correctly noted that if the wife had taken the stand
and testified in the fashion Gonzal es now asserts, she would have
been subject to "a veritable cornucopia of inpeachnent evidence."
Under such circunstances, one can hardly discern professional
deficiency in counsel's failuretocall the wwfe as a wtness. See
Russell v. Lynaugh, 892 F.2d 1205, 1213 (5th G r. 1989) (hol ding
that failure to investigate and discover alibi and character
W tnesses was not deficient where there existed overwhel mng
evi dence of a heinous crine and abundant evidence to inpeach the
undi scovered testinony), cert. denied, = US |, 111 S. C. 2909
(1991); see generally Strickland, 466 U S. at 690-91 (discussing
counsel's discretion to nmake strategi c choices).

Gonzal es' second contention in support of his ineffective
assistance claimis that his counsel advised himto admt guilt

during the sentenci ng phase of the trial so that his renorse m ght



earn him "a probated sentence". Assumi ng that this advice was
given (there is conflicting evidence onthis point), we fail to see
how Gonzal es was prejudiced. The adm ssion was not heard at the
guilt/innocence phase of the trial, so the adm ssion coul d not have
altered the gquilty verdict. Also, we find no reasonable
probability that had Gonzal es continued denying his guilt he would
have received a | esser sentence; a probability that Gonzal es nust
prove as part of his claim See Strickland, 466 U S. at 695
(discussing prejudice requirenment in context of sentencing).
Gonzal es also nmakes no allegation that the advice he allegedly
recei ved caused himto reject a plea bargain or suffer any other
detriment.

Finally, Gonzales clains that his counsel was ineffective
because she failed to file various "notions that would nornmally be
appropriate.” W agree with the district court that this
i nexplicable allegation scarcely rises to the | evel of establishing
i neffective assistance of counsel; noreover, the district court

determ ned as a factual matter that Gonzal es' counsel filed "an
ext ensi ve di scovery notion".
In sum we find no nerit in Gonzales' claim of ineffective
assi stance of counsel.
B
Gonzal es asserts that there is a "Fatal Variance" between the
all egations contained in the Texas indictnent and the proof at

trial. Specifically, he declares that the only proof of sexua

assault at trial was nedical testinony of contusions and bruises in



the victims pelvic region that were of unknown origin and probably
resulted fromactivity around June 12, while the indictnent charged
himw th sexual assault on or about May 3. Essentially, Gonzal es
clains that there was insufficient evidence presented at trial to
link himto a sexual assault on May 3.

In a habeas petition alleging insufficient evidence, the
relevant inquiry is " whether, after viewing the evidence in the
i ght nost favorable to the prosecution, any rational trier of fact
could have found the essential elenents of the crinme beyond a

reasonabl e doubt.'" Guzman v. Lensing, 934 F.2d 80, 82 (5th Cr.
1991) (quoting Jackson v. Virginia, 443 U. S 307, 319 (1979)).
Aggravated sexual assault in Texas is defined as the know ng or
i ntentional penetration, by any neans, of the femal e sexual organ
of a child under 14 years of age. Tex. Penal Code Ann. 88
22.021(a)(1)(B) (i), (a)(2)(B) (West, 1989).

There is anple evidence to support a determnation that
Gonzal es conm tted aggravated sexual assault on or about May 3 as
charged in the indictnment. Although the victi mwas unable at trial
to recall the precise dates of the alleged occurrences, her
testinony at trial mght well have convinced a rational trier of
fact that aggravated sexual assault did occur, and that Gonzal es
was the perpetrator. |In graphic terns, the victimtestified that
Gonzal es took of f her cl othes, kissed her on her chest, penetrated

her with his finger, and, finally, penetrated her with his penis

and ej acul ated. The victim using dolls, denonstrated how Gonzal es



had penetrated her sexual organs with his penis. At the tinme of
the offense, the victimwas 12 years of age.

As to the issue of timng, there is sufficient evidence to
support a factfinder's conclusion that the sexual assault occurred
on or about May 3. First, at trial, the victimtestified that the
assault occurred after her birthday (April 6) but before June
Second, the victimdid tell a police officer on June 14 that her
stepfather assaulted her "a few weeks before", and the jury heard
this statenent. Third, and nost inportant, the sanme officer
testified that the victimreported to himthat the |ast assault
occurred on May 3. A rational trier of fact could have concl uded
t hat Gonzal es sexually assaulted his stepdaughter on or about My
3. Conzales' claimof insufficient evidence is groundl ess.

L1,

For the foregoing reasons, the district court's denial of

habeas relief is

AFFI RVED.



