IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-5550
No. 92-5585

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
FRED G SANDOVAL,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(SA 88 CR 76(3)) & (SA 89 CA 649)

(Novenber 30, 1992)
Bef ore REAVLEY, SM TH, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’
| .
A grand jury indicted appellant Fred Sandoval on April 6,
1988, charging violations of 21 US.C 8§ 841(a)(1) and 846.

Sandoval initially pleaded not guilty, and the court appointed

attorney Ben Steinhauser to represent him St ei nhauser told
Sandoval he was not famliar with crimnal |aw and obtained
Local Rule 47.5.1 provides: "The publication of opinions that have

no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the legal profession." Pursuant to that rule, the court has determ ned
that this opinion should not be published.



Sandoval 's signature on a formrel easing Steinhauser as counsel.
The district court refused to accept this release and denanded
t hat Stei nhauser continue in his representation of Sandoval .

Sandoval reached a plea agreenent with the governnent and
entered a guilty plea to count one of the indictnent on June 27,
1988; the state agreed to dismss count two pursuant to the plea
agreenent. After discussing the plea with Sandoval, the district
court entered a judgnent of conviction and sentenced defendant on
Novenber 10, 1988, to 78 nonths in prison, followed by a five-
year period of supervised rel ease.

On January 17, 1989, Sandoval filed a pro se appeal after
determning that Steinhauser had not filed one. We di sm ssed
this appeal as untinely on March 8, 1989. Sandoval then filed a
habeas corpus action collaterally attacking his conviction and
sentence under 28 U. S.C. § 2255 and raising three issues: breach
of the plea agreenent by the governnent, coercion of the guilty
pl ea, and ineffective assistance of counsel.

A magistrate reviewed the habeas petition, conducted an
evidentiary hearing, and recommended that the petition be denied.
Foll ow ng de novo review in the district court, the court adopted
the magistrate's recommendations and denied the petition
Sandoval then filed a pro se appeal from the order denying his
section 2255 petition in No. 91-5550.

This court granted the governnent's notion to stay the
appel l ate proceedings in cause No. 91-5550 and to remand for

entry of findings on whether Sandoval had requested Steinhauser



to file an appeal and whether Steinhauser had agreed to do so.
On remand, the magi strate judge conducted an evidentiary hearing
and found that Sandoval had not requested Steinhauser to file an
appeal but recommended that Sandoval be granted an out-of-tine
direct appeal. The district court adopted the magistrate judge's
recommendations, and Sandoval filed a direct crimnal appeal in

No. 92-5585. W have consolidated the tw appeal s.

1.

The governnent noves to dism ss Sandoval's direct appeal in
No. 92-5585, arguing that the district court had no jurisdiction
to allow an out-of-tinme appeal. We agree. Pursuant to the
governnent's notion, we stayed the appellate proceedings in
No. 91-5550 and renmanded for the |limted purpose of "entry of
findings on the issue of whether Sandoval requested his attorney
to appeal his sentence and whether counsel agreed to [do]
so . . . ." W retained jurisdiction over the appeal
Consequently, the district court had jurisdiction only to nake
findings of fact on those issues; it could not grant the
defendant an out-of-tinme appeal. Accordingly, we vacate the
district court's order and dism ss No. 92-5585 because that court

| acked jurisdiction to grant the appeal.

[l
W now address the nerits of Sandoval's habeas cl ai ns. He

first alleges he was denied effective assistance of trial and



habeas counsel. W can easily dispose of the ineffective
assistance claimas it pertains to habeas counsel, as a defendant
has no right to counsel in a collateral attack on his conviction.

Johnson v. Avery, 393 U S. 483, 488 (1969); Pennsylvania V.

Finely, 481 U S. 551, 555 (1987). Consequently, where the state
provi des a defendant with counsel as a matter of courtesy, he may

not bring a claim of ineffective assistance. Col eman V.

Thonpson, 111 S. C. 2546, 2566 (1991); Wainright v. Torna, 455

U S. 586 (1982).
To succeed on a claim of ineffective assistance of trial
counsel, Sandoval nust show that counsel's perfornmance was

deficient and that such performance prejudiced his defense.

Strickland v. Washington, 466 U 'S. 668, 687 (1984).1 I n
determ ni ng whet her counsel's performance was defective, we apply
an objective standard of reasonableness. 1d. at 688. Qur review
under this standard is highly deferential, and we presune that
counsel's conduct falls within the wde range of reasonable
prof essi onal assistance. 1d. at 689.2

Sandoval nmekes the following allegations of defective

per f or mance: (1) that counsel aided the governnent in coercing

! The government's reliance upon Lonbard v. Lynaugh, 868 F.2d 1475 (5th
Cr. 1989) is misplaced, as that case dealt with ineffective assistance of

appel | at e counsel

2 Wthout departing fromthis deferential standard, we note that the
deci si on made by counsel not to contact Sandoval when he was contenpl ating an
appeal does not concern a strategic choice nade for the benefit of the
def endant . Althou%h strategi c choices are virtually unchal | engeabl e,
Strickland, 466 U S. at 690, we | ook nore closely at decisions not involving
strategy, because inposing mnor burdens on counsel outside the strategic
realmw | not l|ikely danpen the "ardor [orL i mpai r the independence o
dgfense counsel, [nor] underm ne the trust between attorney and client." See
id.

4



Sandoval to accept a plea bargain; (2) that counsel never
objected to Sandoval's sentence, as that sentence was allegedly
above an agreed-upon term of inprisonnent; (3) that counsel never
objected to the sentencing enhancenent for use of a firearm an
enhancenent that supposedly violated the plea agreenent; and
(4) that counsel's negligence caused Sandoval to |ose his right
to appeal . W find no nerit in the first three clains for the
reasons expressed in the magistrate's helpful Menorandum and
Recommendation filed March 1, 1990. We now address the fourth
claim

We remanded for consideration of whether Sandoval had ever
asked Steinhauser to file a direct appeal. The district court
found that although an appeal was discussed, Sandoval never so
request ed.

Two days after sentencing, Sandoval called Steinhauser and
di scussed his options for appeal. According to Steinhauser, that
conversation consisted of | ong, ranbl i ng, and disjointed
di scourse. Sandoval expressed dissatisfaction with his sentence
and becane angry with both the district judge and Steinhauser.
St ei nhauser indicated that Sandoval had plenty of time to
consi der what he wanted to do, and Steinhauser expl ai ned when the
time period for challenging the sentence would begin to run.

Apparently, St ei nhauser never warned Sandoval of the
deadline for filing on appeal. In fact, Steinhauser advised
Sandoval to sit back, calm down, and nake a rational decision

about appeal rather than a "hasty one." St ei nhauser |eft the



deci sion on an appeal up to Sandoval, with instructions to get
back to Steinhauser if Sandoval w shed to appeal the case,
apparently |eaving Sandoval wth the inpression that he had
plenty of tinme to nmake up his m nd.

St ei nhauser testified that, in light of Sandoval ' s
di spl easure with his representation, he felt he was discharged
after this conversation. In fact, Steinhauser knew he coul d not
be di scharged wi thout perm ssion of the court but never contacted
Sandoval again to discuss the subject of appeal.

We now nust deci de whether Steinhauser's actions constitute
i neffective assistance. "Representation of a crimnal defendant

entails certain basic duties." Strickland, 466 U. S. at 688.

Counsel has the "overarching duty to advocate the defendant's
cause and the nore particular duties to consult wth the

defendant on inportant decisions and to keep the defendant

informed of inportant developnents in the course of the
prosecution.” 1d. In analyzing Sandoval's claim we exam ne al
the facts and circunstances. |d.

Under the facts and circunstances of this case, we think
counsel's performance was defective. When Sandoval contacted
counsel two days after sentencing, he expressed anger over his
sentence and raised the possibility of an appeal. G ven the
ranbling, disjointed conversation and counsel's comments that
Sandoval was perhaps irrational because of his anger, counsel
should have realized Sandoval was in no condition to make a

deci sion on whether to appeal. |In fact, counsel did realize this



and suggested that Sandoval calm down for a few days before
meki ng hi s deci sion.

Counsel |led Sandoval to believe he had plenty of tinme to
file his appeal and need not make a hasty decision. Although he
raised the issue of tinme limts, he apparently never told
Sandoval exactly what the tinme limt was. G ven Sandoval's
anger, he obviously expressed a strong desire to appeal his
sent ence.

Under these circunstances, we think reasonably conpetent
counsel would have contacted Sandoval after he had tine to
reflect and would have inquired as to whether Sandoval still
desired to challenge his sentence. Qur conclusion is buttressed
by the fact that counsel |ead Sandoval to believe, early in the
case, that he did not want to be involved further. Consi deri ng
all of these circunstances, we think counsel failed to consult
wth the defendant effectively on the decision of whether to
appeal and failed to keep the defendant adequately inforned of an
i nportant devel opnent in the case )) the running of the period for

filing an appeal. See Strickland, 466 U S. at 688.

We do not hold that counsel always has a duty to contact a
def endant and inquire whether the defendant desires to appeal his
sentence, as that would inpose a constitutional code of conduct
on counsel . Id. at 689. W hold only that under the unique
circunstances of this case, a reasonable attorney would have
contacted the defendant before the tine period for filing an

appeal had | apsed.



Gven that the ineffective assistance of Sandoval's tria
counsel lead to the loss of Sandoval's right to appeal, it
constitutes constructive denial of appellate counsel, so we need
not make the prejudice inquiry wunder the second prong of

Strickl and. See Lozada v. Deeds, 111 S. C. 860, 861-62 (1991)

(per curian); Penson v. Onhio, 488 U S. 75, 88-89 (1988); Sharp v.

Puckett, 930 F.2d 450, 451-52 (5th Gr. 1991).

| V.
Because Sandoval succeeded on his ineffective assistance of
counsel claim the proper course is to remand, to allow the
district court to consider whether to grant an out-of-tine

appeal . See Perez v. Wainwight, 640 F.2d at 698. W realize

the district court already granted perm ssion for an out-of-tine
appeal in this case, but as we held above, it had no jurisdiction
to do so. We REVERSE the denial of habeas relief and REMAND for

further appropriate proceedi ngs.



