IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-5537

MANUEL M BENAVI DES, JR
d/b/a Geonet Mg. Co.,
Pl ai ntiff-Appellant,

ver sus

JULI O PEREZ, Director for

U S. Small Business Adm nistration,
ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 89- CA- 0608)

(August 6, 1993)
Bef ore KING H G3 NBOTHAM and DeMOSS, Circuit Judges.
PER CURI AM *

Manuel M Benavi des brought this action agai nst enpl oyees of
the United States Small Business Administration (SBA) in both
their official and individual capacities. Benavides asserts that
defendants violated his Fifth Arendnent right to due process by
t aki ng possession of collateral pledged to secure a | oan that was

in default without providing himwth notice. The district court

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, we have determned that this
opi ni on shoul d not be published.



granted sunmary judgnent in favor of defendants on the basis of
absolute and qualified imunity, and Benavi des appeals fromthat
judgnent. W find that Benavides' clains against the defendants
intheir official capacities are barred by the doctrine of
sovereign imunity. W also find that Benavi des has
contractually waived the all eged due process right to notice
which is the basis for his clainms against defendants in their
i ndi vidual capacities. Accordingly, we affirmthe district
court's grant of summary judgnent in favor of defendants.

I

A

On January 26, 1983, Geonet, Inc. borrowed $21, 400 from
Exchange Nati onal Bank; and Manuel M Benavi des, Ceonet's
presi dent, personally guaranteed the resulting note. To secure
the | oan, Exchange al so obtained a security interest in Geonet's
equi pnent, inventory, and accounts receivable.

By May 1984, Ceonet was in default on its loan for nore than
six nonthly installnments. Pursuant to a deferred-participation
agreenent between Exchange and the SBA, the SBA purchased the
| oan from Exchange. To enable Geonet to obtain additiona
financing so that it could keep operating, the SBA deferred the
del i nquent paynents and subordinated its lien on Geonet's
accounts receivable and i nventory.

In June 1986, the Geonet |oan was again in default, this
time for paynents due from May 26, 1985. A foreclosure sale was

schedul ed, but it was then cancelled follow ng a conversation



bet ween Benavi des and Julio Perez, Director of the SBA. During
t hat conversation, Benavides agreed to bring the Geonet | oan up-
to-date by paying the delinquency and to then keep the | oan
current. Benavides paid the delinquency in August 1986.

In February 1987, the SBA again subordinated its lien on
Ceonet's accounts receivable to permt Benavides to obtain
addi tional financing. However, the |oan becane delinquent once
again alnost imediately. Benavides then (1) gave the SBA a
check for the February 1987 paynent which was returned for
insufficient funds, (2) m ssed the March 1987 paynent, and (3)
gave the SBA two nore checks in April 1987 which also were
returned for insufficient funds.

On May 4, 1987, the SBA's CGeonet file was transferred to
Di ana Amador, a SBA |liquidation officer, for |iquidation of the
| oan collateral.! On May 6, Amador and Howard "Frog" Adans, an
auctioneer, visited the Geonet prem ses and changed the | ocks;
al though the SBA clains that efforts were nmade to contact
Benavi des before changing the | ocks, the parties agree that those
all eged efforts were unsuccessful. On May 8, Benavi des received
a letter fromAmador--a letter dated May 1 but postmarked May 7--
stating that $1,554.00 was past due, and that this amunt had to
be paid by May 6 to avoid acceleration and forecl osure. On May
12, Benavi des hand-delivered a noney order to the SBA for

$1,554.00. On May 13, the SBA accel erated and dermanded paynent

1 The SBA clains that Geonet was three nonths in default on
its loan at this tine, while Benavides clains that he was only
two nonths in default.



for the full indebtedness under the |oan, and, on May 14, it
returned the $1,554.00 noney order to Benavi des on the ground
that it did not constitute paynent of the note in full.
Benavi des received notice on May 15 that the Geonet |oan
collateral would be sold on May 20.

On May 18, 1987, the SBA discovered that its letter

demandi ng paynent of the loan in full was never sent to Geonet.

The SBA then cancelled the auction set for May 20, reinstated the
Ceonet | oan, and agreed to accept Benavi des' $1,554. 00 noney
order. Geonet reopened for business on May 20. Moreover, on
Cct ober 29, 1987, to further assist CGeonet in handling cash fl ow
probl enms, a | oan paynent was deferred--thereby extending the
loan's maturity date. Nevertheless, in April 1988, due to
default from Novenber 1987 through May 1988, the | oan was pl aced
in liquidation status once again. Benavides gave the SBA
peaceful possession of the collateral in May 1988, and a public
foreclosure sale resulted in a net recovery of $3,641.41.
B

Benavi des, proceeding pro se, brought this action in federal
district court against Janes Abdnor (district director of the
SBA), Amador, and Julio Perez (director of the SBA), claimng
that his Fifth Arendnent due process rights were viol ated based

upon Bivens v. Six Unknown Federal Narcotics Agents, 403 U. S 388,

91 S. . 1999 (1971) (addressing clains of relief for



constitutional torts).2? Specifically, according to Benavi des,

his constitutional rights to due process were viol ated when the

| ocks on the Geonet prem ses were changed without his first being
notified, and, as a result of the SBA' s actions, he sustained
damages in excess of $145,000.° The SBA counter-clai ned agai nst
Benavi des and his w fe, Brenda Benavi des, for the anobunt ow ng on
t he prom ssory note--$8,297.55 in principal, $1,836.12 in

i nterest accrued as of June 21, 1989, and interest from June 21,
1989 until judgnent at a daily rate of $2.27.

The parties then noved for sunmary judgnent, the defendants
asserting that Benavides' clains against themin their official
and i ndividual capacities are barred by the doctrines of
sovereign and qualified inmunity, respectively. The district
court adopted the recommendati ons of a magi strate judge and
grant ed defendants' notion for summary judgnent, denied
Benavi des' notion for sunmary judgnent, and awarded the United
States (1) principal in the anount of $7,000.95, (2) interest
accrued as of Novenber 2, 1989 in the amount of $1,850.45, (3)
interest at a daily rate of $1.92 from Novenber 2, 1989 until

judgnent, and (4) post-judgnent interest at the rate all owed by

2 Al though Benavides only appeals fromthe district court's
judgnent regarding his Fifth Arendnent claim he also raised
ot her federal and pendant state |aw cl ai ns bel ow

3 The record establishes that the orders that Benavi des was
actually forced to cancel because of the approxi mately two-week
period during which the SBA took possession of the CGeonet
prem ses totalled $33, 750. 00.



| aw on the total amount of principal and accrued interest.
Benavi des appeals fromthat judgnent.
|1
In reviewing a grant of sunmary judgnent, we apply the sane

standard as the district court. Waltman v. |International Paper

Co., 875 F.2d 468, 474 (5th Gr. 1989) (we review grants of
summary judgnent de novo). Specifically, we ask whether "the
pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of [aw "
FED. R CQv. P. 56(c). In making this determ nation, we view all
of the evidence and inferences drawn fromthat evidence in the

light nost favorable to the party opposing the notion for summary

judgnent. Reid v. State Farm Mutual Auto Ins. Co., 784 F.2d 577,

578 (5th Gr. 1986). Finally, we may affirma grant of summary
j udgnent on any appropriate grounds and, therefore, we are not
constrained to rely upon the grounds articulated by the district

court. See Harbor Ins. Co. v. Urban Constr. Co., 990 F.2d 195,

199 (5th Cir. 1993); Coral Petroleum lInc. v. Banque Paribus-
London, 797 F.2d 1351, 1355 n.3 (5th Gr. 1986); see also Davis

v. Liberty Mut. Ins. Co., 525 F.2d 1204, 1207 (5th Gr. 1976).

111
A
In appealing fromthe district court's grant of summary

judgnent in favor of defendants, Benavi des chall enges the



district court's determ nation that the doctrine of absolute
immunity bars his clains agai nst defendants in their official
capacities. Benavides' clains against defendants in their
official capacities constitute clains against the United States.

See Kentucky v. Graham 473 U. S. 159, 165-66 (1985). "The United

States, as sovereign, is imune fromsuit save as it consents to
be sued . . . , and the terns of its consent to be sued in any

court define that court's jurisdiction to entertain the suit."

United States v. Sherwood, 312 U S. 584, 586 (1941); see also
United States v. Mtchell, 445 U S. 535, 538 (1980). "A waiver

of sovereign inmunity "“cannot be inplied but nust be
unequi vocal |y expressed.'" Mtchell, 445 U. S. at 538, quoting
United States v. King, 395 U S 1, 4 (1969). Because the

Constitution does not waive sovereign imunity, such a waiver
must be contained in a statute giving rise to the all eged cause

of acti on. See Bivens V. Six Unknown Federal Narcotics Agents,

403 U. S. 388, 410 (1971); Lynch v. United States, 292 U S. 571

579-81 (1934).

To establish a waiver of sovereign immunity in the case at
i ssue, Benavides relies upon section 15 U S.C. 8§ 634(b)(1), which
states that the SBA may "sue or be sued." Al though section
634(b) (1) constitutes a waiver of sovereign imunity as to
contractual clainms, it does not constitute such a waiver for tort

cl ai ms. See Taylor v. Admnistration of the Small Bus. Adm n.

722 F.2d 105, 109 (1983). If clains such as those Benavi des

alleges are to "be brought at all, [they] nust be brought under



the [Federal Tort Cains Act (FTCA)], subject to all of the
limtations and safeguards in the Act." 1d.

A FTCA cl ai m cannot be prosecuted in district court unless
(1) the claimant has first presented it to the appropriate
federal agency and his claimhas been denied or (2) there has
been no final disposition of the claimwthin six nonths after it
has been filed. 28 U S. C. 8§ 2675(a). Because Benavi des never
presented his claimto the appropriate federal agency, we
conclude that the district court properly granted summary
judgnent in the governnent's favor. Taylor, 722 F.2d at 110;
Reynolds v. United States, 748 F.2d 291, 292-93 (5th Gr. 1984);

Gegory v. Mtchell, 634 F.2d 199, 203-04 (5th GCr. 1981).

B

Benavi des al so chal l enges the district court's determ nation
that the doctrine of qualified inmnity is a defense to his
cl ai ns agai nst defendants in their individual capacities. The
first analytical step in determning whether a plaintiff's
all egations are sufficient to overcone a defense of qualified
immunity asserted in a notion for summary judgnent is to
determ ne whether the plaintiff's "allegations, even if accepted
as true, . . . state a claimof any rights secured to hi munder

the United States Constitution.” See Siegert v. Glley,  US

., __, 1112 s . 1789, 1793 (1991); see also Quives V.

Canpbell, 934 F.2d 668, 670 (5th GCr. 1991). W need not decide
whet her Benavi des had a due process right to notice prior to the

SBA t aki ng possession of the Geonet collateral because we find



that, even if Benavides did have such a right, he has
contractually waived it.

I n taking possession of the CGeonet collateral, the SBA acted
pursuant to section 9.503 of the Uniform Conmercial Code (UCC)
which is codified under Texas |aw as section 9.503 of the Texas
Busi ness and Conmerce Code. Section 9.503 provides that:

Unl ess otherwi se agreed a secured party has on default

the right to take possession of the collateral. In

t aki ng possession a secured party nmay proceed w thout

judicial process if this can be done w thout breach of
the peace or may proceed by action.

TEX. Bus. & Cow CooE ANN. 8§ 9. 503 (Vernon) (enphasis added). There
is no statute or regulation requiring the notice Benavides cl ains
he was entitled to.* Looking to the |oan instrunents which
created the security interest in Geonet's collateral, paragraph
16 of the security agreenent states that:

Whenever a Default shall exist, the Secured Party nmay,
at its option and without demand or notice, declare al
or any part of the unpaid bal ance of the Anmount

Fi nanced plus accrued Fi nance Charges of the Secured
bl igations i medi ately due and payable, and the
Secured Party may exercise, in addition to the rights
and renedi es granted hereby, all rights and renedi es of
a Secured Party under the Uniform Commerci al

Code, . . . including the right to take possession of
the coll ateral

The guaranty agreenent contains an express wai ver of demand and
notice regarding collateral in the event of default.

Specifically, it provides that:

4 W note, therefore, that paragraph 17 of the security

agreenent which provides that, "if notification of disposition of
collateral is required by |law, such notification nmust be mail ed
at least ten days before such disposition . . . [,]" does not

hel p Benavi des.



The Undersi gned hereby grants to Lender full power, in
its uncontrolled discretion and wthout notice to the
undersigned, . . . to deal in any manner with the
Liabilities and the collateral, including, but wthout
limting the generality of the foregoing, the foll ow ng
power s:
* * %

(e) In the event of the nonpaynent when due,

whet her by accel eration or otherw se, of any

of the Liabilities, or in the event of

default in the performance of any obligation

conprised in the collateral, to realize on

the collateral or any part thereof

And the note itself provides that:

Upon t he nonpaynent of the |Indebtedness, or any part

t hereof, when due, whether by acceleration or

ot herwi se, Holder is enpowered to sell, assign, and
deliver the whole or any part of the Collateral at
public or private sale, w thout denmand, advertisenent
or notice of the tine or place of sale, . . . which are
hereby expressly waived.®

The parties do not dispute that the SBA acted in accordance

with the UCC and Texas |law, ® and that Benavi des had no statutory

or

regulatory right to be notified prior to the SBA taking

possession of the Geonet |oan collateral. Benavides asserts,

however, that the defendants violated his Fifth Anmendnent ri ght

to due process by changing the | ocks on Geonet w thout providing

himw th adequate notice. Specifically, according to Benavides,

[t] he SBA [p]ersonnel, acting on behalf of the federal
governnent, were required to give M. Benavides the
mnimal Fifth Arendnent protection of notice and an
opportunity to be heard before seizing his business,
notw t hstandi ng the fact that the UCC woul d not require
such notice froma private party. Mreover, that

5> Enphasi s has been added.
6 Also, Title 13 C.F. R 120.204, the regul ation indicating

(1) what constitutes a default for SBA purposes, (2) when
i qui dation should be resorted to, and (3) how property may be

sol d,

contains no specific notice provision.

10



fundanental Fifth Arendnent Qbligation is so clear the
SBA [ p] ersonnel cannot plausibly avoid it.

It is well established that due process rights nmay be

contractually waived. See D.H Overnyer v. Frick Co., 405 U S

174, 185-87 (1972) (holding that, where a party freely entered a
contract which waived notice and a hearing prior to the entry of
a default judgnent, the party had waived its due process rights);

Erie Tel ecomunications v. City of Erie Pennsylvania, 853 F.2d

1084, 1094-96 (3rd Gr. 1988) (finding that a rel ease neets the

requi renents for a valid contractual waiver); see also Carter v.

Sea Land Services, Inc., 816 F.2d 1018, 1021 (5th Gr. 1987)

("Parties may wai ve even fundanental rights, including the right
to be free fromself-incrimnation, the right to be free from

unr easonabl e searches and sei zures, the right to a jury trial,
and, by pleading guilty, the right to trial itself.") (citations
omtted). And, "[o]nce a right, even a fundanental right, is
knowi ngly and voluntarily waived, a party has no constitutional
right to recant at will." Carter, 816 F.2d at 1021 (refusing to
wthdraw a validly given consent to trial before a magistrate.).
To determ ne whet her due process rights have been contractually
wai ved, we must |ook to the facts of the particular case. United

States v. Wnn, 528 F.2d 1048, 1050 (5th Gr. 1976). Anong the

factors we nay consider are the clarity of the contractual

| anguage, the borrower's ability to understand, and the relative
bar gai ni ng power of the parties. Overnyer, 405 U S. at 186;
Wnn, 528 F.2d at 1050.

11



The wai ver-of-notice covenants in the security agreenent,
guaranty agreenent, and note are unanbi guous and, by signing
t hese instrunents, Benavi des waived the alleged right to due
process which he asserts in this action. Specifically, as
recogni zed by the district court, these instrunents inforned
Benavi des that any delinquency could result in an action agai nst
the Geonet collateral w thout notice, and the record establishes
t hat Benavi des knew he was del i nquent on May 6, the day the SBA
t ook possession of the Geonet collateral. 1In fact, Benavides had
been del i nquent several tinmes before and avoided his coll ateral
bei ng repossessed only through the willingness of the SBA to give
hi m and his business nore chances to pay on the | oan.

The record al so establishes that the waiver-of-denmand
provisions are wholly the result of Benavi des approachi ng
Exchange to obtain a commercial |oan for Geonet and the bank's
w I lingness to nmake that |oan in exchange for adequate security.
Specifically, Benavides was able to obtain a | oan from Exchange
by providing a personal guaranty, security in Geonet's
collateral, and by agreeing to the provisions at issue which
ensured Exchange that it would be able to take i medi ate
possession of the security shoul d Benavides default on his |oan.
It is also evident on the face of the |oan instrunents that
Benavi des and Exchange fully anticipated that the SBA coul d
becone the hol der of the Geonet note and | oan instrunments. And
Benavi des has never asserted that the waiver-of-demand provisions

at issue are the result of any inbal ance of bargaining power or

12



any inability on his part to understand their inplications. 1In
fact, Benavi des brought this action below pro se, and, based upon
our review of his pleadings, we are able to concl ude that

Benavi des was capabl e of understanding the inplications of the
express | anguage of the provisions at issue. Accordingly, we
concl ude that Benavi des has wai ved the due process rights he

asserts in the case before us.” Cf. Johnson v. United States

Dep. of Agriculture, 734 F.2d 774, 784 (11th Cr. 1984)

(concluding that there was a substantial |ikelihood that
plaintiffs waived their due process rights, but remanding in
light of expert testinony that nost of the plaintiffs were unable
to conprehend the Farners Honme Adm nistration docunents).
|V
For the foregoing reasons, we AFFIRM the district court's

grant of summary judgnent in favor of the defendants.

’ The fact that Benavides has contractually wai ved the due
process rights he asserts in the case before us differentiates
this case fromArcoren v. Peters, 829 F.2d 671 (8th G r. 1987)
(en banc), cert. denied, 485 U S. 987, = S C. __ (1988) and
Vail v. Derwinski, 946 F.2d 589 (8th G r. 1991), anended, 956
F.2d 812 (1992).
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