UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-5111
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
CARLETHI A J. HASKINS and ATLAS W PHI LLI PS,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1:90CR114 (1) (2))

(January 15, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

Carlethia J. Haskins and Atlas W Phillips appeal their
convictions for possession with intent to distribute marijuana, in
violation of 21 U.S.C. § 841(a)(1). Additionally, Phillips appeal s
his convictions for possession of a firearm and possession of
ammunition by a felon, in violation of 18 U S.C. §8 922(g)(1), and
for use of a firearmduring and in relation to a drug trafficking

crime, in violation of 18 U S.C. 8 924(c)(1); and Haskins appeal s

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



her sentence enhancenent, wunder US S. G § 2D1.1(b)(1), for
possession of a firearm W AFFI RV
| .

In COctober 1990, while travelling on 1-10, Haskins and
Phil li ps, common-| aw spouses, were stopped by two Beaunont, Texas,
police officers, David Froman and Jerry LaChance, for failing to
wear their seatbelts. Wen Haskins, who was driving, opened her
purse to retrieve her driver's license, Oficer Froman noticed
rolling papers in it, which he associated with marijuana use. He

al so detected the odor of fabric softener, which he al so associ at ed

wth the presence of drugs, and noticed that Phillips appeared
extrenely nervous. Addi tionally, Haskins and Phillips gave
conflicting stories regarding their destination. As a result,

Froman obtained witten consent from Haskins to search the car.

Because Froman's search reveal ed marijuana under the front
seat, he arrested Haskins and Phillips and read themtheir M randa
war ni ngs. Haskins then told Oficer LaChance that there was nore
marijuana in the trunk, a search of which reveal ed three suitcases
contai ni ng several |arge bundles of the contraband. LaChance al so
found a pistol with five rounds of ammunition in Phillips' suitcase
on the back seat. The total anount of marijuana seized was 55.71
kil ograns.

The day after the arrest, Special Agent David Bock of the
Bureau of Al cohol, Tobacco & Firearns interviewed Phillips about
the gun, after again advising him of his Mranda rights and

obtai ning a signed waiver. Phillips told Bock that the gun and



anmunition were his, and that he had purchased the gun because he
t hought he would need it for his business -- "drugs". Phillips
also told a DEA agent that all of the marijuana belonged to him
At trial, Haskins admtted that the marijuana found under the front

seat was hers, but denied any know edge of the marijuana found in

t he trunk.
Both Haskins and Phillips were convicted of possession with
intent to distribute marijuana. Phillips was al so convicted of one

count of possession of a firearm by a felon, one count of
possession of ammunition by a felon, and one count of use of a
firearm during and in relation to a drug trafficking crine.
Haskins was sentenced to 46 nonths inprisonnment; Phillips to
concurrent 87-nonth terns for the three possession counts and a
consecutive five-year term for use of a firearm during and in
relation to a drug trafficking crine. Five years of supervised
rel ease and a $50 mandat ory assessnent per count of conviction were
al so i nposed agai nst each.

.

A

Bot h defendants contest the |awful ness of the initial stop,

contending that the officers engaged in a pattern of pretextua
stops along that stretch of highway for mnor traffic violations
wth the real intention of catching drug traffickers. They concede
that the officers had a legitimate reason to stop them (the

seatbelt violation), but wurge us to reverse precedent and



"recogni ze this stop and detention for the pretext it was, and
declare it illegal".

United States v. Causey, 834 F.2d 1179, 1184 (5th G r. 1987)
(en banc), settled the question of pretextual stops, hol ding that
"so long as police do no nore than they are objectively authorized
and legally permtted to do, their notives in doing so are
irrel evant and hence not subject to inquiry". See also United
States v. Harris, 932 F. 2d 1529, 1536 (5th Cr.), cert. deni ed,
us _ , 112 S . 270 (1991). The force of this en banc ruling
has not been negated by statute or the Suprene Court. It should go
W t hout saying that a panel of this court is powerless to overrul e
a deci sion by an earlier panel, nmuch | ess an en banc deci sion, even
if we were inclined to do so, which we are not.

B
Def endants next assert error based on evidentiary rulings.
1

They contend that the district court erred by excluding
evi dence, for inpeachnent purposes, of the officers' pattern of
stops. Needless to say, the trial court has broad discretion to
limt the scope of cross-exam nation, United States v. Rocha, 916
F.2d 219, 242 (5th Gir. 1990), cert. denied, ___ US. __ , 111 S
Ct. 2057 (1991), and to determine relevance, United States .
Young, 655 F.2d 624, 626 (5th Cr. 1981). As noted by the district
court, allowing such proof in this case essentially would have
invol ved allowing the defense to |litigate a host of other cases

involving simlar stops. Additionally, it would have had little,



i f any, relevance, because, as discussed above, the officers acted
wthin their authority. The district court did not abuse its
di scretion.

2.

Phillips maintains that his statenents to Special Agent Bock
regarding the gun and ammunition should not have been admtted
because (1) he had previously invoked his right to remain silent
during questioning by a different agent on a different crine,? (2)
he did not have counsel present (although apparently, he never
requested it), and (3) Bock did not informPhillips of the firearns
charge against him?3

Because Phillips did not object at trial on the first two of
t hese grounds, he failed to preserve error on themfor appeal. See
United States v. Berry, 977 F.2d 915, 917 (5th Gr. 1992).
Accordingly, we review only for plain error, id., which Phillips
cannot establish, and, indeed, has not even all eged. Hs third
ground is likewwse wthout nerit; Bock had no affirmative
obligation to advise Phillips of the crine he was investigating.
See Colorado v. Spring, 479 U S. 564, 577 (1987).% Furthernore,

that the gun and anmunition were found in Phillips' suitcase anply

2 Cf. Kelly v. Lynaugh, 862 F.2d 1126, 1130-31 (5th G r. 1988),
cert. denied, 492 U S. 925 (1989) (no constitutional violation
where three interrogations on sanme crine were spread over seven to
twel ve hours and preceded by renewed warni ngs).

3 Before admtting the evidence, the district court held a
hearing pursuant to 18 U S. C. § 3501, and determ ned that the
statenments were voluntary.

4 Bock did, nonet hel ess, inform Phillips that he was
i nvestigating a possible violation of the Federal Firearns Act.
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supports the jury's finding that they belonged to Phillips,
rendering any possible error in admtting his statenents to Bock

harmess. Fed. R Cim P. 52(a).

C.
Haskins and Phillips each contest the sufficiency of the
evidence for each count of conviction. As is nore than wel

est abl i shed, we exam ne the evidence, together with all reasonable
inferences and credibility choices, in the Iight nost favorable to
t he governnent. United States v. Jokel, 969 F.2d 132, 134 (5th
Cr. 1992). And, the jury verdict nust be sustained if there is
substantial evidence, taking the view nobst favorable to the
governnent, to support it. dasser v. United States, 315 U. S. 60,
80 (1942). Here, however, at the close of all the evidence, the
appellants failed to renew their notions for judgnent of acquittal
under Fed. R Cim P. 29, so we review only for a nanifest
m scarriage of justice. United States v. Daniel, 957 F.2d 162, 164
(5th Gr. 1992). Under this standard, the convictions nust be
sustained unless the record is "devoid of evidence pointing to
guilt". 1d. (quoting United States v. Ruiz, 860 F.2d 615, 617 (5th
Cir. 1988)). As discussed below, the record is not devoid of such
evi dence.
1

For the possession with intent to distribute nmarijuana
convi ctions, Haskins and Phillips each contend that the evidence
was insufficient to connect them to the marijuana found in the

t runk. In order to convict for possession with intent to



distribute, the governnent nust prove know edge, possession, and
intent to distribute. United States v. CGonzal ez, 700 F. 2d 196, 204
(5th Gr. 1983). Both possession and intent to distribute may be
proved by circunstantial evidence. United States v. Prieto-Tejas,
779 F.2d 1098, 1101 (5th Gr. 1986).

Haski ns' know edge was est abl i shed by her statenent to Oficer
LaChance that there was nore marijuana in the trunk. Additionally,
the jury could have inferred know edge fromthe totality of the
ci rcunstances, see United States v. Di az-Carreon, 915 F. 2d 951, 955
(5th Gr. 1990); specifically, the marijuana under the seat that
she admtted was hers, the snell of fabric softener, the presence
of her briefcase in the trunk along with the bundl es of marijuana,
and her control over the car for several days by virtue of her
status as renter and driver. Possession is supported by her
dom ni on over the vehicle, see United States v. Warren, 594 F.2d
1046, 1050-51 (5th G r. 1979), and her possession of the key to the
trunk, see United States v. Martinez, 588 F.2d 495, 498-99 (5th
CGr. 1979).

Aside from the circunstantial evidence, Phillips' know edge
and possession of the marijuana are anply supported by his
adm ssions that all of the marijuana bel onged to him and that he
was in the drug busi ness.

Intent to distribute may be inferred agai nst both based upon
their possession of a |large anmount of drugs, see Prieto-Tejas, 779

F.2d at 1101, which, in this case, was over 55 kil ograns.



2.

Phil li ps contends that the governnent failed to prove that the
five .32 caliber rounds found with the gun were "anmuni ti on" under
federal law and that Bock's testinony that he test-fired the gun
and found it to be "functional" did not prove that the gun was a
weapon able to "expel a projectile by the action of an expl osive",
as required by 18 U S. C. 8§ 921(a)(3). W find these contentions
whol Iy neritless; a gun capable of being test-fired is a firearm
and bullets constitute amunition.

3.

Phil l'i ps next contends that the evidence does not support the
jury's finding that he used in gun in relation to the drug
trafficking, as required by 18 U.S.C. 8§ 924(c). This contentionis
al so without nerit. Not only were the gun and ammunition | ocated
in a suitcase easily accessible to Phillips while he and Haskins
were transporting the marijuana, but Phillips admtted that he
bought the gun for use in his drug busi ness.

D

Finally, Haskins contends that the district court erred in
sentenci ng her by adding two-1levels to her base offense | evel for
possession of a firearm as prescribed by U S. S .G § 2D1.1(b)(1),
on the basis that Phillips, not she, possessed the firearm

Haskins ignores the comentary to § 2D1.1(b)(1), which
provi des that the upward adjustnment is proper "if the weapon was
present, unless it is clearly inprobable that the weapon was

connected with the offense". U S.S.G 8§ 2D1. 1(b) (1), comrent. (n. 3)



(enphasi s added). A defendant's sentence may be enhanced under
this section for a co-defendant's know ng possession of a firearm
during a drug trafficking offense if the defendant were involved in
a joint undertaking involving a quantity of narcotics sufficient to
support an inference of intent to distribute and it was reasonably
foreseeable that the co-defendant would be in possession of a
weapon. United States v. Aguilera-Zapata, 901 F.2d 1209, 1215-16
(5th Gr. 1990). The district court is permtted to infer that the
def endant shoul d have anti ci pated the co-defendant’'s possessi on of
a gun if the above factors were present. Id. W reviewa district
court's factual findings regarding inposition of sentences only for
clear error. United States v. Hooten, 942 F.2d 878, 880 (5th Cr
1991).

I n overrul i ng Haski ns' objection at her sentencing hearing to
the adjustnent, the district court noted that although the gun was
in Phillips' possession, he had been her conpani on for nore than 20
years; that the firearmwas a tool of the drug trade; and that one
in Haskins' position should have anticipated that a gun woul d be
present. These findings satisfy the requirenents for inposition of

t he enhancenent, and they were not clearly erroneous.?®

5 Because Haski ns' bare assertions that her Sixth Armendnent and
equal protection rights were violated by the adjustnent,
unsupported by any authority, fail to neet the requirenents of Fed.
R App. P. 28(a)(5), we do not address them See Fed. R App. P
28(a)(5) ("The argunent shall contain the contentions of the
appellant with respect to the issues presented, and the reasons
therefor, with citations to the authorities, statutes and parts of
the record relied on").



L1l
For the foregoing reasons, the convictions and sentence are

AFF| RMED.



