IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-5107

CECIL D. SLAYTON,
Pl ai ntiff-Appellant,

VERSUS
TOM RAINS, et al.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(88 Cv 170)

(Decenber 3, 1992)
Bef ore REAVLEY, SM TH, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Cecil| Slayton challenges the dism ssal of his 42 U . S.C. § 1983
action, which alleges that the Gty of Sherman, Texas, and several
of its police officers violated his constitutional rights. The
officers defended by claimng they are entitled to qualified

i nuni ty. The district court ordered Slayton to anend his

Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and merely decide particular cases on the basis of well-
settled Ipr| nci pl es of | aw i nposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that rule, the court has determined that this
opi ni on shoul d not be published.



conplaint to add specificity. Wen the court determ ned that the
conplaint still did not contain facts specific enough to defeat the
officers' qualified imunity defense, it dism ssed the conplaint.

Finding no error, we affirm

l.

Slayton contends that two Sherman police officers and a
Grayson County deputy sheriff, with the acqui escence of the chief
of police and the city itself, subjected Slayton to four unlawf ul
searches, a false inprisonnent, and an illegal arrest. Slayton's
original conplaint asserted that on June 26, 1986, officer Sandy
Dittforth and deputy sheriff Steve Flowers rang the doorbell at
Slayton's nother's house while officer TomRai ns stood at the back
door. The officers then opened the door, entered the house, and
arrested Slayton. The conplaint alleges that the arrest warrant
the officers produced was based solely upon "false, hearsay
information coerced . . . from several juveniles . . . known to
hold little regard for truth and honesty . . . ." The conpl aint
conpletes this allegation by claimng that the "interrogations"
conducted of the juveniles were "slanderous" and an "invasi on of
his privacy."

The conpl ai nt next asserts that the three defendants proceeded
illegally to search Slayton's car and nobile honme. Wen Slayton
refused to consent to a search of the northeast bedroom of his
nmother's house, Rains left to obtain a search warrant. The

conpl ai nt agrees that the officers produced search warrants for the



car, the nobile hone, and eventually the northeast bedroom but
all eges that none of the warrants was valid because (1) none was
signed by an affiant; (2) none was properly notarized; (3) the
officers refused to present the warrants' affidavits to Sl ayton;
(4) the warrant for Slayton's car was inadequate because one
paragraph describes an autonobile as the place to be searched,
while a |ater paragraph nanes a residence; (5) the warrants were
based upon hearsay information provided by unreliable informants;
and (6) all of the warrants were fraudul ent because only Sl ayton
and his nother knew the rel evant facts.

Next, the conplaint asserts that the defendants i nvaded
Slayton's privacy by questioning, w thout probable cause, a friend
of his about Sl ayton's sexual orientation. Finally, the conplaint
clains that the preceding all egations anount to a conspiracy by the
defendants. Attached to the conpl aint are copies of affidavits for
the search warrants the defendants obtained.

The defendants, claimng qualifiedimmunity, noved to di sm ss,
all eging that copies of the search warrants show that all affida-
vits were properly signed and conplete, that officers executing a
search warrant are not required to provide copies of supporting
affidavits to a suspect, and that Slayton's conplaint is frivol ous
and malicious. The district court refused to rule on the notion to
dismss, instead ordering Slayton to replead wth detail and

specificity under the hei ghtened requirenents of Elliott v. Perez,

751 F. 2d 1472 (5th Gr. 1985), and Rodriquez v. Avita, 871 F. 2d 552

(5th Gr.), cert. denied, 493 U. S. 854 (1989).




Sl ayton anended his original conplaint to insert additional
facts. First, he stated that the fact that the searches turned up
no contraband is inportant. Next, he asserted that no infornmant
existed to provide information leading to the issuing a warrant.
He also said that the third page of each warrant was added after
the searches took place, proving that they were "fraudulently
produced. "

O her facts Slayton added included that he was not convicted
of any offense related to the warrants, that the defendants took
and did not return sone of Slayton's photographs, and that Sl ayton
had personal know edge of the events that he can corroborate with
testinony of "certain potential w tnesses." The anended conpl ai nt
concluded that the searches ampunted to an illegal invasion of
Slayton's privacy. Finding that Slayton's anended conplaint did
not neet the hei ghtened pleading standards, the court dism ssed

W th prejudice.

1.

Al t hough section 1983 does not expressly provide for an
imunity defense, courts consistently have held that governnent
officials deserve sone imunity from suits to enable them to
perform their duties wthout undue obstruction. In Harlow v.
Fitzgerald, 457 U. S. 800, 818 (1982), the Court held that "govern-
ment officials performng discretionary functions generally are
shielded fromliability for civil damages insofar as their conduct

does not violate clearly established statutory or constitutional



rights of which a reasonabl e person would have known." (Citation
and footnote omtted.) The Court has declared that the "contours
of the right nust be sufficiently clear that a reasonabl e offici al
woul d understand that what he is doing violates that right."

Anderson v. Creighton, 483 U. S. 635, 640 (1987) (citation omtted).

Police officers are entitled to qualified immnity in

appropriate circunstances. Malley v. Briggs, 475 U S. 335, 340

(1986). This imunity will protect all officers except those who
are plainly inconpetent or knowngly violate clearly established
law. 1d. at 341. Wwen a plaintiff brings a claimunder section
1983, and a defendant officer counters with an assertion of
imunity, we consistently have held that the plaintiff nust plead

specific facts to overcone the immunity defense. See CGeter v.

Fortenberry, 849 F.2d 1550, 1553, 1559 (5th Cr. 1988).

W first elaborated the heightened pleading requirenent in

Elliott v. Perez, 751 F.2d 1472 (5th Cr. 1985), stating that when

a governnent official raises the defense of imunity fromsuit,
the district court should on its own require of the
plaintiff a detailed conplaint alleging with particul ar-
ity all material facts on which he contends he wll
establish his right to recovery, which wll include
detail ed facts supporting the contention that the plea of
i munity cannot be sust ai ned.

ld. at 1482. Although Elliott involved an immunity defense by a

j udge and a prosecutor, we consistently have applied the hei ght ened

pl eadi ng standards to suits agai nst other governnent officials,

including police officers. See CGeter, 849 F.2d at 1559; Brown v.

G ossip, 878 F.2d 871, 874 (5th CGr. 1989); Janes v. Sadler, 909

F.2d 834, 838 (5th Cr. 1990).



In the case at bar, the district court, not satisfied wth the
| evel of specificity in Slayton's original conplaint, ordered him
to amend to state his claim wth particularity. Finding the
anended conplaint vague and full of unacceptable "conclusory
all egations,” the court dismssed the conplaint. In Brown, 878
F.2d at 874, we held that a plaintiff nust plead facts sufficient
to overcone the inmmunity defense at the earliest stage of litiga-
tionin order to allow a court to free defendant officers not only

fromliability but also fromall by-products of a suit.

In Streetman v. Jordan, 918 F.2d 555 (5th Cr. 1990), we

confronted a situation simlar to the one before us. The plaintiff
brought a section 1983 action against city and county police
officers, alleging they were not entitled to qualified inmunity
because they made himlie naked on the fl oor of his hone whil e they
searched, unsuccessfully, for cocaine pursuant to a warrant. |d.
at 556. We held that while the plaintiff's pleadings contained
quite a bit of factual detail about the officers' behavior during
the search, they did not neet the heightened Elliott pleading
requi renents, as facts supporting "actionable clains" were absent.
Id. at 557. In particular, we noted that the plaintiff alleged
that the officers relied upon a fictitious confidential informnt,
but we concluded that this "bold assertion” that the informant did
not exist was insufficient to support an actionable claim 1d. W
al so rejected, as i nadequate to overcone the i munity defense, bare
all egations that a conspiracy existed to deprive the plaintiff of

his rights. [|d.



In Bennett v. City of Gand Prairie, Tex., 883 F.2d 400, 408

(5th Gr. 1989), we discussed specifically what a plaintiff suing
police officers for an arrest w thout probable cause nust all ege.
We concluded that the plaintiff nust prove that the "officers he
has sued acted in an "objectively unreasonable' nanner." Id.

(citation omtted). W cited Malley v. Briggs, 475 U S. 335, 341

(1986), to show that police officers will forfeit inmunity only if

n>

the warrant they relied upon in nmaking an arrest is so lacking in
indicia of probable cause as to render official belief in its

exi stence unreasonable' . . . ." 1d. See also Janes, 909 F.2d at

838. W found that the officers at issue acted reasonably in
relying upon a warrant based upon hearsay information that
cont ai ned an adequat e descri pti on of wongdoi ng, and t herefore they

retained their imunity fromsuit.

L1,

Appl yi ng the previous discussion to Slayton's conplaint, we
agree with the district court that his allegations are not specific
enough to defeat the individual officers' immunity defense. For
exanple, Slayton first conplains that the arrest warrant the
officers produced when they arrived at his nother's house on
June 26, 1986, was based upon "fal se, hearsay i nformati on coerced"
fromjuveniles. The conplaint explains neither why the infornmation
was fal se nor howit was coerced. This part of Slayton's conpl ai nt
concludes that the "interrogations" conducted by the officers were

"sl anderous" and "an invasion of his privacy." Once nore, these



| egal conclusions are not sustained by even a nodi cum of factual
nmuscl e.

Next, Slayton's conplaint attacks the sufficiency of the
warrants the officers produced to search Sl ayton's car and nobil e
honme. None of the six elenents of his attack suffices to renove
the cloak of immunity fromthe officers.

First, a quick glance at official copies of the affidavits
show them to be signed and notari zed. Second, officers are not
required to produce affidavits. Third, a mnor discrepancy in
description of the location to be searched )) far fromapparent in
the affidavit )) cannot constitute a breach of good faith in a
belief of probable cause by police officers. Next, officers my
indeed rely upon hearsay information in filing for a warrant,
especi ally when they aver that the informant providing the hearsay
informati on has previously provided reliable evidence. Bennet t,
883 F. 2d at 408. Last, Slayton's allegation that the warrants were
fraudul ent because only his nother and he knew the relevant
information is a conclusion that he is enpirically incapable of
meki ng.

Cl ayton goes on to conplain that the officers' questioning a
friend of Slayton's constituted a conspiracy. Once nore, such a
bol d assertion of a conspiracy, wthout specific facts that would
show t he el enents of a conspiracy, does not satisfy the hei ghtened
pl eadi ng standards. Streetnan, 918 F.2d at 557.

Not hing in Slayton's anmended conplaint rises to the |evel of

presenting an actionable claim Again, the "facts" he produces ))



i ncl udi ng that no contraband was found, that no informant existed,
that a signature was added to the warrants, and that Slayton can
produce corroborating witnesses )) are all either further asser-
tions or not supported by the evidence. W cannot allow a
plaintiff to defeat officers' immunity by creating assertions
W t hout al so providing facts to support them

For instance, Sl ayton's clai mthat he can produce w tnesses to
confirm his account is nowhere supported by crucial factual
i nformation, such as the nanmes of these w tnesses or the content
and basis of their testinony. Nor is his claimthat a signature
page was added to the warrants backed up by any convi nci ng det ai
of how this addition occurred. Finally, his assertion that no
contraband was found is plainly contradicted by evidence show ng
that the police confiscated about fifty photographs fromSlayton's
possession, involving children engaged in sexual activity, the
crime for which Slayton initially was arrested.

For Slayton to have net the pleading requirenents, he would
have had to have articulated a set of facts that showed that the
police officers did not act in good faith in arresting Slayton and
searching his property. The conclusionary allegations that
conprise the conplaint are insufficient.

Specifically, the conpl aint gives us no reason to believe that
the officers intentionally relied upon warrants | acking probable
cause. In fact, a look at the warrants shows that the police were
searching for specific contraband (anphetam nes, marihuana, and

child pornography), at a specific location (a |ight brown nobile



home, serial nunber 0670, |ocated on a county road one-fourth mile
north of H ghway 901 in Gordonville, Texas), based upon i nformation
froma confidential informant who previously had provided correct
i nformati on. Slayton does not plead facts to show that the
officers relied upon a warrant so | acking in probabl e cause to nake
their reliance unreasonable. The defendants do not |ose their
immunity by a plaintiff's nere speculation and conclusionary

al | egati ons.

| V.
On afinal note, we also find Slayton's all egati on agai nst the
City of Sherman, in his anended conplaint, that "the fact that nore
t han one of their agents was involved in the m sconduct gives rise
tothe inference of an official policy of permtting such conduct,"

not to neet the pleading standards we require. In Mnell v. Dep't

of Social Services, 436 U. S. 658, 691 (1978), the Court held that

a city may be |iable under section 1983 only where the officials'
actions are "pursuant to official nmunicipal policy.”" |In Bennett,
883 F.2d at 410, we held that a plaintiff claimng he was fal sely
arrested under nmunicipal policy nmust set out "specific facts"”
showi ng i ntentional indifference "toward training officers" or that
i nadequate training directly led to the false arrest. Sl ayt on
never provides a single fact showing the Cty of Sherman to be
indifferent to the training of its officers. The district court
correctly dismssed this part of Slayton's claimas well.

The judgnent of dism ssal is AFFI RVED
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