UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-5100
Summary Cal endar

In the Matter of: M CHAEL KRYDER and BETH KRYDER

Debt or s.
M CHAEL KRYDER and
BETH KRYDER
Appel | ant s,
ver sus
THE FROST NATI ONAL BANK
OF SAN ANTONI O
Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Texas
(S-90-130-A)

(February 9, 1993)

Bef ore GARWOOD, HI GG NBOTHAM and BARKSDALE, Circuit Judges.”
GARWOOD, Circuit Judge:
Debt ors-appel l ants M chael Kryder and Beth Kryder (the

Kryders) appeal from the district court's affirmance of the

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



bankruptcy court's decision to sustain exceptions filed by
credi tor-appell ee Frost National Bank of San Antoni o (Frost Bank)
to the Kryders' clains of exenpt property in their bankruptcy
petition. W hold that the bankruptcy court's findings that the
Kryders had deli berately overvalued certain assets and failed to
[ist other assets with the intent to defraud their creditors are
not clearly erroneous. W therefore affirm
Facts and Proceedi ngs Bel ow

The Kryders filed a joint petition for bankruptcy under
Chapter 7 of the United States Bankruptcy Code in the Northern
District of Texas, Fort Worth Division, on February 7, 1989. After
the Kryders had filed their various schedules of estate and
exenpted property and Frost Bank had filed its exceptions thereto,
the case was transferred to the Eastern District of Texas on
Decenber 3, 1989.

In their bankruptcy schedul es, the Kryders had |isted vari ous
items of household and personal goods and their val ues. These
i ncl uded househol d goods with a total val ue of $10,000 and jewelry
with a total value of $3,300. The Kryders clained this property
was exenpt pursuant to Texas Property Code 88 42.001 & 42.002.

Frost Bank, inits objections to the exenptions cl ai ned by the
Kryders, submtted a financial statenment that the Kryders had
prepared for Frost Bank on June 30, 1988, roughly six nonths before
the Kryders filed their petition. In this financial statenent, the
Kryders estimated the cost and mar ket val ue, respectively, of: art
as $15,046 and $20,500; furniture and fixtures as $31,121 and
$30, 000; and jewelry as $15,630 and $40, 000. According to the



deposition testinony of Mchael Kryder, in the six nonths between
June 30, 1988 and February 7, 1989, the Kryders had sold sone itens
of jewelry for a total of $11,100, and had sold no art or other
househol d goods. The renmaining differences in value he attributed
tothe difference in market val ues (used in the June 1988 fi nanci al
statenent) and liquidation values (used in the schedules
acconpanyi ng the bankruptcy petition).

Frost Bank's objections also alleged that the Kryders had
failed to include in their schedules tw checking accounts
containing a total of over $3,000 and two Individual Retirenent
Account s (IRA" s) containing over $20,000 in i nvest nent
certificates. In his deposition, Mchael Kryder stated that he
believed that the checking accounts had nearly zero bal ances
because he had witten checks agai nst those accounts that had not
been posted as of the tinme the bank statenents had been prepared.
He stated further that he had not listed the IRA's because he
believed that they were exenpt property.

Prior to the bankruptcy court's hearing on Frost Bank's
exceptions, the Kryders agreed to turn over the total anount in the
two checking accounts to the estate. After the hearing, in an
order dated April 5, 1990, the bankruptcy court found that the
Kryders had deliberately understated the value of their househol d
property and jewelry in order to defraud their creditors and had
deli berately failed to list the checking accounts and IRA's in
order to defraud their creditors. The bankruptcy court held that
the deliberate conceal nent of the checking accounts and |IRA s

prevented the Kryders from claimng any exenption in those
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accounts, and therefore ordered that the accounts be turned over to
t he estate.

The district court upheld the bankruptcy court determ nations
in an opinion dated Novenber 7, 1991. The Kryders then tinely
appealed to this Court.

Di scussi on

On appeal, the Kryders challenge only the sufficiency of the
evidence before the bankruptcy court to support that court's
factual findings. They do not challenge the |egal consequences,
the disallowance of exenption of the IRA's, inposed by the
bankruptcy court as a result of those factual findings. Thus, the
only issues we address on appeal are whether the bankruptcy court
erred in finding that the Kryders intentionally undervalued their
assets and omtted the checking accounts and IRA's in order to
defraud their creditors.

This Court reviews factual findings of the bankruptcy court
only for clear error. Bankruptcy Rule 8013; In re Killough, 900
F.2d 61, 63 (5th G r. 1990). Thus, we nust affirmthe bankruptcy
court findings of fact unless "we are . . . left with the definite
and firm conviction that a m stake has been commtted." In re
Texas Extrusion Corp., 844 F.2d 1142, 1164 (5th Cr.), cert.
denied, 109 S. Ct. 311 (1988).

After a careful review of the record, we conclude that the
evi dence before the bankruptcy court was clearly sufficient to
sustain the bankruptcy court's findings of fact. The bankruptcy
court was anply supported in its conclusion that the Kryders had

underval ued their household goods and jewelry by the Ilarge
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di screpancies in the values reported by the Kryders in their June
1988 financial statenment and their bankruptcy petition schedul es.
Further, the bankruptcy court was entitled to disbelieve M chael
Kryder's deposition testinony attenpting to explain away these
di scr epanci es.

Simlarly, the bankruptcy court was entitled to disbelieve
M chael Kryder's deposition testinony that he had failed to |ist
t he checking accounts because he thought there was no renaining
bal ance in them and the | RA's because he t hought they were exenpt.
The Kryders never explained why they listed a great deal of
property that they al so consi dered exenpt but neglected to nention
the IRA's.! Further, Mchael Kryder had previously participated in
two corporate bankruptcies and his clainms of m sunderstanding the
requi renents of the property schedules could be found to ring
hollow. Finally, if a debtor is uncertain as to whether certain
assets are legally required to be included in the petition, it is
the debtor's duty to di sclose those assets to the court so that the
guestion may be resol ved. In re Montgonery, 86 B.R 948, 957
(Bankr. N.D. Ind. 1988).

We concl ude that the bankruptcy court had sufficient evidence
before it on which to base its factual findings and that therefore

those findings are not clearly erroneous. W therefore affirmthe

. The Kryders' nake one last-ditch argunent before this Court:
that they believed that the IRA's were not property of the estate
at all because they sonehow resenbled a spendthrift trust. This
argunent not only stretches credulity and existing law, but is
irrel evant because the question here is whether the bankruptcy
court had enough evidence before it to sustain its findings, not
whet her these accounts woul d have been exenpt under the
bankruptcy laws had the Kryders not failed to |list them
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district court's affirmance of the bankruptcy court.

AFFI RVED



