UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 91-5099
Summary Cal endar

TONY CURTI S SM TH,
Peti ti oner- Appel | ant,
VERSUS

JOHN P. WHI TLEY, Warden
Loui siana State Penitentiary,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
( CA- 90- 0487)

(Novenber 19, 1993)

Before DAVIS, JONES and DUHE, Circuit Judges.
PER CURI AM !

Smth appeals the district court's denial of his petition for
habeas-corpus relief. W find no error and affirm
l.
Tony Curtis Smth is a Louisiana state prisoner seeking
habeas-corpus relief. Smth was convicted in a state jury trial of

arnmed robbery and sentenced to 60 years in prison. After

. Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely deci de particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



unsuccessfully applying for post-conviction relief at the state
level, Smth filed a petition for habeas-corpus relief in federal
district court. The petition was denied and Sm th now appeal s t hat
deni al .

1.

A

Smth first argues that he was deprived of due process because
his trial occurred after the tinme |limtation established by
Loui si ana | aw had expired. Under Louisiana law, a trial for arned
robbery nmust commence within two years after the filing of a bil
of information. La. Code Crim Proc. Ann. 578(2) (West 1981).

The bill of information was filed in this case on March 31,
1980. The arraignnment took place on February 8, 1982 after the
process to have Smth extradited fromCalifornia was conpl ete, and
trial was originally set to begin on March 22, 1982. The trial did
not begin until April due to a conflict in defense counsel's
schedul e.

When a habeas-corpus petitioner alleges a violation of state
procedure, this court nust determne whether there has been a
constitutional infraction of defendant's due process rights which
woul d render the trial as a whol e fundanental ly unfair. Mnning v.
War den, Louisiana State Penitentiary, 786 F.2d 710, 711-12 (5th
Cir. 1986). The state appellate court ruled that Smth's contest
of extradition fromCalifornia caused the delay in his arrai gnnent.
Furthernore, while the original trial date was within the two year

limtation, it was delayed by defense counsel's request for a



continuance. The record indicates that the delay did not render
Smth's trial "fundanentally unfair."
B

Smth next argues that his trial counsel did not provide
effective | egal assistance because he failed to file a notion to
quash the bill of information after the two-year limtation period
had expired. To prove ineffective assistance of counsel, a
def endant nmust affirmatively showthat 1) his counsel's performance
fell below an objective standard of reasonabl eness; and 2) the
deficient performance prejudiced the defense. Strickland wv.
Washi ngton, 466 U S. 668, 687-88, 104 S. C. 2052 (1984).
Appel late scrutiny of counsel's performance nust be highly
deferential, and a strong presunption exists that an attorney's
performance "falls within the wi de range of reasonabl e prof essi onal
assistance." 1d.

The Louisiana Code of Crimnal Procedure provides that the
limtations period can be interrupted if, anong other things, the
def endant cannot be tried because his presence for trial cannot be
obtai ned by |egal process, "or for any other reason beyond the
control of the state." La. Code. &rim Proc. Ann. 579.A (2). Had
Smth's attorney not asked for a continuance, the State woul d have
proceeded wthin the two-year period. Considering this
circunstance, Smth's attorney did not act outside of the range of
conpetent professional assistance by failing to file a notion to

quash.



Smth al so argues that the evidence is insufficient to support
his conviction because the State did not prove that the victimof
t he robbery was the sane person naned in the indictnment. Smth was
convicted of arned robbery, which is "the taking of anything of
val ue bel onging to another fromthe person of another or that is in
the i mmedi ate control of another, by use of force or intimdation,
while arned with a dangerous weapon." La. Rev. Stat. Ann. 14:64. A
(West 1986). The defendant does not di spute that evidence at trial
showed that the property taken during the robbery was taken "from
t he person of another.™

In robbery cases, it is the felonious taking that forns the
essence of the jury question; not the perfect title of the alleged
owner. State v. Perry, 612 So.2d 986, 988 (La. Ct. App. 1993). It
isthevictinls greater possessory interest in the property stol en,
Vis-a-vis the accused, that is essential in proving the crine. |Id.
Janes A. Pearce was the senior bank official present at the tine of
the robbery. He had a far greater right to possess or control the

property taken fromthe bank. Accordingly, Smth's argunent has no

merit.
D.
Finally, Smth argues that he was deni ed due process because
the State know ngly used false testinony at trial. He further

asserts that he was denied his constitutional right to
confrontation because his ignorance of the false testinony
prevented him from inpeaching the credibility of the allegedly

perjurious wtness.



Smth's argunent centers around the testinony of Jackson, a
fellow participant in the robbery. According to Smth, Jackson
testified at an earlier trial that he, Jackson, remained by the
door of the bank, except for one occasi on when he entered the vault
to renpove the noney. At Smth's trial, Jackson testified that
Smth entered the vault wth a bank enpl oyee and that he was by the
door of the vault and went up to get the noney bag. Rather than
show ng fal se testinony, the testinony at Smth's trial agrees with
the alleged testinony provided at an earlier trial. In both
Jackson went into the vault once to retrieve a noney bag.

In addition, for the use of perjured testinony to constitute
constitutional error, the prosecution nust have know ngly used the
testinony to obtain a conviction. Smth v. Black, 904 F.2d 950,
961 (5th Gr. 1990). There is no evidence that the prosecution
knew of or used perjured testinony. A newtrial is not required
unl ess the fal se testinony could in any reasonabl e Ii kel i hood have
affected the judgnent of the jury. Brown v. Wainwight, 785 F.2d
1457, 1463 (11th Cr. 1986). Even if we assune that the testinony
was fal se and the prosecutor knew it, petitioner cannot show that
the discrepancies he alleges could reasonably have affected the
jury's judgnent. Both versions show petitioner as an arned robber.

Regardi ng the Confrontation C ause argunent, this court mnust
analyze Smth's mssed opportunity to inpeach Jackson under the
harm ess-error analysis. Delaware v. Van Arsdall, 475 U S. 673,
684 (1986). Wiether such an error is harm ess depends upon a host
of factors: the inportance of the witness's testinony in the

prosecuti on case, whet her the evidence was cunul ati ve, the presence



or absence of corroborating or contradicting evidence on nmateri al
points, the extent of the cross-exam nation otherw se permtted,
and, of course, the overall strength of the prosecution's case.
ld. at 684. In light of these factors, any error caused by Smth's
inability to cross-exam ne Jackson based on the al | eged di screpancy
regardi ng who entered the vault anpunted to harnl ess error.

For all of the foregoing reasons, we affirm the judgnment of

the district court.



