IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-5080

EARL BROUSSARD,

Pl ai ntiff-Appellant,
V.
HUEL FONTENOT, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1: 90CVv298)

(Decenber 9, 1992)
Before KING DAVIS, and WENER, G rcuit Judges.
PER CURI AM *
Earl Broussard appeals the district court's di sm ssal
of his 42 U S.C 8§ 1983 civil rights action as frivol ous under 28
US C 8§ 1915(d). W affirmthe dism ssal.
| .

Earl Broussard filed a pro se and in forma pauperis § 1983

suit alleging that certain prison officials violated his

constitutional rights while he was held at the Orange County

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Jail. In his conplaint Broussard clained that he was denied (1)
adequate access to legal materials; (2) his right to see the

out side worl d because the jail |acked wi ndows; and (3) reasonable
visitation, including contact visitation.

Foll om ng a Spears hearing, see Spears v. MCotter, 766 F.2d

179 (5th Cr. 1985), the magistrate judge nade a report and
recomendation that Broussard's first two clains be dismssed as
frivolous pursuant to 28 U . S.C. § 1915(d), and that his third
claimremain active pending further proceedings. Broussard filed
witten objections to the magistrate judge's report. After de
novo revi ew of Broussard's objections, the district court adopted
the magi strate's recomendati on and report, dismssing the first
two clains and ordering that the visitation claimrenmain active.
Broussard filed a notice of appeal fromthe district court's
judgrment?! dismssing his first two clains. Subsequently, the

magi strate judge filed a second report and recomrendation in

whi ch he recomrended di sm ssal of Broussard' s renmaining claimas
frivolous pursuant to 28 U.S.C. § 1915(d). The district court
adopted this report and recommendati on and entered judgnent on
February 27, 1992, dism ssing Broussard's remaining visitation
claimas frivolous. Broussard did not file witten objections to
the magi strate judge's second report, and did not file a notice
of appeal fromthe February 1992 judgnent. He now appeals to
this court, alleging that the district court erred in dismssing

each of his three clains as frivol ous.

. Thi s judgnment was entered on Novenber 7, 1991.
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.
Before reaching the nerits of a case, we nust first exam ne
the basis of our jurisdiction, on our own notion if necessary.

Mosl ey v. Cozby, 813 F.2d 659, 660 (5th Gr. 1987). Broussard

filed his notice of appeal on Decenber 9, 1991, before any final
j udgnent was rendered. The two clains which he appeal ed neither
termnated the litigation, nor were they certified under Fed. R
Cv. P. 54(b). The district court's February 1992 judgnent,
however, was a final judgnent, as it termnated the litigation.
This court has jurisdiction to consider a premature appeal in
cases where the judgnent becones final prior to the disposition
of the appeal even though the notice of appeal does not neet the

certification requirenents of Fed. R Cv. P. 54(b). Simmons v.

WIllcox, 911 F.2d 1077, 1080 (5th Gr. 1990). This being the
case here, we may properly consider Broussard's present appeal.
A probl emremains, however, with Broussard' s Decenber 9,
1991 notice of appeal. Tinely filing of a notice of appeal is a
requi renent which is mandatory and jurisidictional. United

States v. Robinson, 361 U S. 220, 224 (1960); see also Torres v.

Gakl and Scavenger Co., 487 U. S. 312, 314-17 (1988). By
specifically designating the Novenber 1991 judgnent in his
Decenber 1991 notice of appeal, Broussard clearly did not intend

to appeal the February 1992 judgnent. See Warfield v. Fidelity &

Deposit Co., 904 F.2d 322, 325-26 (5th Cr. 1990). Broussard

never filed a notice of appeal designating the February 1992

judgnent. \Where an appell ant notices the appeal of a specified



j udgnent, we have no jurisdiction to review other judgnents or
i ssues which are not expressly referred to nor inpliedly intended

for appeal. Warfield, 904 F.2d at 325; C._A My Marine Supply

Co. v. Brunswi ck Corp., 649 F.2d 1049, 1056 (5th Cr.), cert.

deni ed, 454 U.S. 1125 (1981).2 As a result, this court is
W thout jurisdiction to reviewthe district court's February 1992
j udgnent dism ssing Broussard's visitation claim

A conplaint filed in forma pauperis can be dism ssed sua
sponte if the conplaint is frivolous. 28 U S. C § 1915(d). A
conplaint is frivolous when "it |acks an arguable basis either in

law or in fact." Denton v. Hernandez, us _ , 112 s O

1728, 1733 (1992) (citation omtted). W reviewthe district
court's Novenber 1991 § 1915(d) dism ssal of Broussard's

remai ning two clains using an abuse of discretion standard. |[d.
at 1734.°3
2 It is true that a docunent intended to serve as an

appellate brief may qualify as a notice of appeal provided it is
filed within the tinme allowed by Fed. R App. P. 4 and it
satisfes the requirenents of Fed. R App. P. 3. Smth v. Barry,
_us _ , 112 s C. 678, 682 (1992). It is the notice

af forded by a docunent, not the litigant's notivation in filing
it, which determ nes the docunent's sufficiency as a notice of
appeal. 1d. This liberal construction of the rules, however,
fails to help Broussard. Wile he did file a notion for
extension of tinme for the filing of his appellate brief within
the time frame established by Rule 4, this notion did not include
any indication whatsoever that Broussard additionally intended to
appeal the February 1992 judgnent. Thus, even under this
circuit's policy of liberal construction of notices of appeal,
see C A My, 649 F.2d at 1056, we cannot construe any of
Broussard's other filings as a tinely notice of appeal.

3 For purposes of our analysis, we will treat Broussard
as a pretrial detainee. The record shows that Broussard was
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Broussard conplains that he was deni ed access to the courts
because the Orange County Jail did not provide adequate access to
| egal materials.* "Prisoners have a constitutional right of
adequate effective and neani ngful access to the courts, a right

which '"requires prison authorities to assist inmates in the

first convicted of a felony in 1986. He was rel eased on parole
Cctober 3, 1988, and was arrested on arned robbery charges
Novenber 16, 1988. Hi s parole was revoked in January 1989. On
March 16, 1989 he received a seventy-five year sentence for
aggravat ed robbery. Broussard was transferred fromthe O ange
County Jail to the Texas Departnent of Crimnal Justice,
Institutional Division in May 1989. The nmagistrate judge treats
Broussard as a pretrial detainee in his first report and
recommendation, which is the report pertaining to the clains at
issue in this appeal. A pretrial detainee is protected by the
due process clause of the fourteenth anendnent, which requires
that a pretrial detainee not be subjected to conditions which
anopunt to punishnent. Bell v. WIfish, 441 U S. 520, 535 n. 16
(1979).

4 Broussard makes this conplaint in relation to his
crimnal defense, alleging that he was not provided with an
adequate law library or legal assistance to help himin preparing
his defense in his robbery suit. He never nentions this
conplaint inrelation to civil clains until the filing of his
objections to the magi strate judge's report and reconmendati on.
When he does address the matter, however, he does so referring
only to other prisoners generally, sinply stating that other
prisoners may have difficulty filing civil clainms and may not
have access to counsel. Broussard never alleges that he was
injured in any way in the filing of his § 1983 clains. Because
actual injury nust be shown in order to nmake out a clai m under
Bounds v. Smth, 430 U S. 817 (1977), and because Broussard does
not adequately present the issue on appeal, we do not address
Broussard's allegations in relation to the filing of his present
civil action. See Mann v. Smth, 796 F.2d 79, 84 & n.5 (5th Cr.
1986). Furthernore, the constitutional right articulated by the
United States Suprenme Court in Bounds is a constitutional right
of access to the courts, the enphasis being on "protecting the
ability of an inmate to prepare a petition or conplaint.”

Bounds, 430 U. S. at 828 & n.17 (citation omtted); Mann, 796 F.2d
at 83. In fact, as in Mann, with regard to his civil clains,
Broussard "hinself [has] proved in an irrefutable manner that he
was able to file a legally sufficient conplaint: by doing so."
Mann, 796 F.2d at 84.




preparation and filing of neaningful |egal papers by providing .

adequate law |ibraries or adequate assistance from persons

trained in the | aw Morrow v. Harwell, 768 F.2d 619, 622 (5th

Cr. 1985) (quoting Bounds v. Smth, 430 U S. 817, 828 (1977)).

| nmat es who are represented by counsel have no right of
access to alaw library to work on the crimnal cases on which

they have counsel. Cruz v. Hauck, 515 F.2d 322, 331 (5th Grr.

1975). During the tine he was in the county jail, Broussard had
access to | egal counsel who had been appointed to represent him
in connection with the crimnal charges on which he was being
hel d--a fact which he acknow edged at the Spears hearing.®> W
cannot conclude that Broussard's access to his court-appointed
attorney® was insufficient to satisfy the requirenents of Bounds.

See Mann v. Smth, 796 F.2d 79, 83-84 (5th Gr. 1986).

Therefore, we cannot find that the district court's dismssal of
this claimas frivol ous was an abuse of discretion.

Broussard al so conplains that he was denied his right to see
the outside world because the jail | acked wi ndows. He clains
that as a result, he could not tell night fromday and suffered
sensory deprivation and disorientation. This contention is

W thout nmerit. Broussard fails to show that he was subjected to

5 Broussard currently has a separate civil action pending
agai nst his court-appointed attorney, alleging ineffective
assi stance of counsel.

6 Not only did Broussard have access to his court-
appoi nted attorney, he also had access to a law library while at
the county jail--a fact proved through the "I nmate Request for

Law Books" form which he hinself introduced as evi dence at the
Spears heari ng.



any condition at the Orange County Jail which would constitute a

punitive measure inplicating due process. See Bell v. Wlfish,

441 U. S. 520, 535 & n. 16 (1979). Regrettable as it may seemto
M. Broussard, he was not entitled to a stress-free environnent

whil e incarcerated at the Orange County Jail. See Cupit v.

Jones, 835 F.2d 82, 86 (5th Gr. 1987). The district court did
not abuse its discretion in dimssing this claimas frivol ous.
| V.
Finding that the district court did not abuse its discretion

in dismssing Broussard's clains as frivol ous, we AFFI RM



