UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-5054
Summary Cal endar

CEORGE BURT, THERESA BURT,
Pl aintiffs-Appellants,
vVer sus
M CHAEL W COUNTZ, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Texas
(TY 89 CV 565)

( July 1, 1993)

Bef ore GARWOOD, JONES and EMLIO M GARZA, Circuit Judges.”
GARWOOD, Circuit Judge:

Ceorge and Theresa Burt appeal the summary judgnent di sm ssing
their section 1983 cl ai ns agai nst Warden M chael W Countz, Warden
Tommy Wbnack, Ml Room Supervisor Kathy Driver, and Oficer
Forrest Curry. The Burts contend that the district court erred in

inplicitly adopting the magi strate's ruling wthdraw ng def endants'

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



deened admi ssions, erred in finding that defendants were entitled
to qualified inmmunity on the First Amendnent clains, erred in
ignoring the Burts' sexual harassnment and retaliation clains, and
erred in making a sua sponte ruling on George's excessive force
claim W sustain the district court's inplicit affirmance of the
w t hdrawal of the deened adm ssions and its holding that qualified
i munity shi el ds defendants fromthe Burts' First Arendnent cl ai ns.
However, the district court erred in ignoring the Burts' sexua
harassnment and retaliation clains and i n maki ng a sua sponte ruling
on Ceorge's excessive force claim
Facts and Proceedi ngs Bel ow

Ceorge Burt is an inmate at the Beto Il unit of the Texas
Departnent of Corrections' Institutional Division (TDC). He and
his wife filed this lawsuit after nunerous incidents between
hi msel f, his wife, and several TDC officials. The Burts clai mthat
t he defendants conspired to harass, intimdate, and violate their
constitutional rights, in part because of prison grievances Ceorge
made to other prison officials about the defendants' behavior.

The Burts contend that defendants i nproperly placed Theresa on
Ceorge's negative mailing list, neaning that all letters sent from
Theresa to George woul d be seized by prison nail roomofficials and
not delivered to George. Defendants state that Theresa was pl aced
on the negative mailing list because she attenpted to send Ceorge
contraband (a $100 bill). Theresa wote two letters to George
saying that she intended to send hima $100 bill. Then in early
March 1989, an envel ope addressed to George contai ning a $100 bill,

but containing no letter explaining who the sender was, arrived at



the prison. The envel ope had been passed through a postage neter
and had CGeorge's forner attorney's return address onit. Money is
classified as contraband by prison officials. Mil roomofficials,
under the supervision of Kathy Driver, discovered the npbney and
began an investigation. They called the |awer whose nanme was on
t he envel ope and he deni ed having sent CGeorge the noney. He also
said that he did not have a postage neter at the tine the letter
was mailed. Driver discussed these letters wwth Countz. The Burts
state that Wwnack was al so consulted. Subsequently, on July 2,
1989, all correspondence from T Theresa to George was sei zed by mai
roomofficials. Ml sent to George by two ot her people, who were
on George's approved visitors list, was also confiscated because
mai | roomofficials thought the |etters were sent by Theresa, under
adifferent nane. Mil roomofficials read these letters carefully
and tel ephoned people referenced therein in an attenpt to confirm
their belief that Theresa authored the letters. Driver also said
that Theresa had a history of sending letters under an assuned
name. Theresa remained on the negative mailing list for over a
year and may still remain there. Both George and Theresa contend
that Theresa did not attenpt to send George noney and Ceorge filed
numer ous prison grievances to that effect.

Next, Theresa clains that she was physically harassed,
t hreatened, and bl asted with obscenities by prison guards when she
cane to visit George. More particularly, she alleges that on June
24, 1989, a few days before she was placed on the negative nmailing
list, defendant Wonmack grabbed her breasts and said "I can make it

easy on you or | can nmake it hard on you, but |I can nmake it really
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hard on your husband.” Allegedly as a result of this conduct by
Wmack and other prison officials and the difficulty she had
comuni cating with her husband, Theresa filed for a divorce from
her husband George. Seven nonths |ater, she dism ssed the divorce
pr oceedi ngs.

Ceorge clains that on August 24, 1989, he was returning from
wor k when Curry, w thout any provocation, turned around and struck
himin the chest in the shower area. The bl ow knocked himinto the
side framng of a door, injuring his el bow. George then sought to
be treated in the infirmary. The nurse refused to treat him
ordering himto send in a sick call request. On August 28, 1989,
Ceorge was seen by a doctor. H's |eft el bow was brui sed, but his
range of notion was normal. He was diagnosed with a contusion to
the I eft condyl e and gi ven heat packs and | buprofen. On August 31,
Ceorge sawthe doctor again. The swelling had decreased and George
said that he felt better. Curry does not deny inflicting the bl ow,
but clainms that George did not incur a significant injury.

Ceorge clains that this blow, the harassnent of his wife, her
pl acenent on the negative mailing list, and several other events
were part of a conspiracy of retaliation intended to di ssuade him
fromfiling nore grievances agai nst def endants.

After this action was filed, the district court issued an
order directing the magistrate to conduct a Spears hearing, issue
findings of fact and recommendati ons of |aw, and suggest a nethod
of dealing with the conplaint. After the Spears hearing, the Burts
propounded requests for adm ssion. Defendants failed to tinely

respond to the requests for adm ssion and the requests were deened
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admtted. Both parties noved for summary judgnent and i n Decenber
1990 defendants nmoved to wthdraw the deened adm ssions.
Defendants clained that a change of counsel and the excessive
nunber of discovery requests were sufficient excuses to permt the
w t hdrawal of their deemed adm ssions. |In January 1991, the Burts
responded to this notion. On August 27, 1991, the magistrate
i ssued an order withdrawi ng the deened adm ssions. The next day,
the magi strate i ssued his findings of fact and reconmended t hat all
of the Burts' clains be dismssed.

The Burts filed objections to the magi strate's report. After
a de novo review, the district court in Novenber 1991 adopted the
magi strate's report and granted sunmary judgnent in favor of
defendants on all of the Burts' clains. The Burts appeal.

Di scussi on

Prelimnarily, we review the nmagi strate's decision to permt
the w thdrawal of the defendants' deened adm ssions. The Burts
contend that the magi strate did not have the authority to nake this
di scovery ruling. The magistrate's authority in this case derived
from 28 U S C 8§ 636(b). Section 636(b)(1)(A) provides that a
district court may "designate a nagistrate to hear and determ ne
any pretrial matter pending before the court . . . . A Judge of
the court my reconsider any pretrial matter under this
subparagraph (A) where it has been shown that the magistrate's

order is clearly erroneous or contrary to |aw Section
636(b) (1) (B) provides that "a judge may al so designate a nagi strate
to conduct hearings, including evidentiary hearings, and to submt

to a judge of the court ©proposed findings of fact and
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recomendations for the disposition. . . of any notion, . . . and
of prisoner petitions challenging conditions of confinenent." The
district court nust review the recommendati ons of the nagistrate
before the recomendati ons becone binding. 1d. Here, the district
court charged the magistrate, "pursuant to . . . 636(b)(1)(A) (B)
and (3) . . . (1) to conduct an evidentiary hearing . . . , (2) to
submt . . . proposed findings of fact and concl usions of |aw, and
(3) to nmake his recommendations for the disposition of such
conplaint.” This order inplies that the district court gave the
magi strate the power to nmake this evidentiary ruling. Therefore,
the Burts' contention is without merit.?

The Burts also claimthat the magistrate erred in naking this
ruling. The decisionto permt the withdrawal of deenmed adm ssions
is reviewed under the abuse of discretion standard. Anerican Auto
Ass'n v. AAA Legal Clinic, 930 F.2d 1117, 1119 (5th Gr. 1991).
Adm ssi ons shoul d not be withdrawn where their withdrawal inflicts
substantial prejudice on the party relying on them |d. at 1120;
FED. R CGv. P. 36(b) (West 1992). The Burts claimthat they were
prejudi ced by the fact that the nagi strate gave themno newtine to
obtain evidence since summary judgnent was recomended the day
after the adm ssions were withdrawn. However, the Burts were on
notice eight nonths before the nagistrate's recommendati on that
def endants had requested withdrawal of the adm ssions. The Burts

have failed to indicate (here or in their objections to the

. Inplicit in the district court's sunmary judgnent order was
its affirmance of the nmagistrate's decision on this issue as it
was raised in the Burts' objections to the magistrate's report.
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magi strate's report) what informati on or what types of information
t hey m ght have obt ai ned t hrough addi ti onal di scovery and t herefore
t hey have not shown prejudice. Accordingly, the magistrate did not
abuse his discretion in permtting the withdrawal of the deened
adm ssi ons.

The four other issues involve the district court's sumary
di sm ssal of the Burt's clainms. W grant de novo review of issues
of fact and awin summary judgnent cases. Topalian v. Ehrman, 954
F.2d 1125, 1131 (5th Gr. 1992), cert. denied, 113 S.C. 82 (1992).
A party noving for summary judgnent is entitled to a judgnent where
no genui ne issues of material fact are in dispute and where they
are entitled to a judgnent as a matter of law Feb. R CQv. P. 56
Under Cel otex Corp. v. Catrett, 106 S.C. 2548, 2553 (1986), when
the party opposing a notion for summary judgnent bears the burden
of proof at trial on an essential el enent of the case and does not,
after discovery, nmake a sufficient show ng of the existence of that
el emrent wth summary judgnent evidence, summary judgnent nay be
entered agai nst that party. Since the Burts bear the burden of
proof as plaintiffs, to survive summary judgnent they nust
establish facts supporting the elenents of their causes of action
both in pleadings and in tinely filed summary judgnent evidence.

First, the Burt's contend that the district court inproperly
dismssed their First Amendnent clains arising from Theresa's
pl acement on the negative mailing list.? The district court,

adopting the magistrate's holding, found that defendants were

2 George cl ai
and Theresa cl ai

hat his right to receive mail was viol ated
hat her right to send mail was viol at ed.
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protected fromthis claim by the defense of qualified inmmunity.
Governnent officials are i mune fromsuit and liability unl ess they
violate clearly established constitutional rights through conduct
that i s not objectively reasonable. Spann v. Rainey, 987 F.2d 1140
(5th Gir. 1993).

Since the right to receive mail is established, the issue is
whet her under the circunstances defendants acted in an objectively
reasonabl e manner in reference thereto.® Al though the Burts' argue
that Theresa did not attenpt to send the noney to her husband and
that Theresa was placed on the list in retaliation for grievances
filed by George, prison officials had substantial evidence
indicating that Theresa nailed the letter. Theresa nailed two
letters saying that she was going to send contraband to her
husband. Theresa had used her attorney's envelopes to send nmail to
her husband in the past. The noney arrived in George's attorney's
envel ope, but the attorney denied sending the envel ope and deni ed
havi ng a postage neter at the tinme the envel ope was mailed. Even
if the defendants were wong and Theresa did not nail the
contraband, based on the large anmount of evidence before the

def endant s suggesting that Theresa had sent the noney, defendants

3 A prisoner's right to send and receive nmail, subject to
limtations based on the need for prison security, is protected
by the First Amendnent. Guajardo v. Estelle, 580 F.2d 748, 757
(5th Gr. 1978). A prisoner's right to send and receive mail my
be restricted as long as the restriction is " reasonably rel ated
to legiti mte penological interests." Thornburgh v. Abbott, 109
S.C. 1874, 1879 (1989) (quoting Turner v. Safley, 107 S.C

2254, 2261 (1987)). Censorship and negative nmailing lists are
legitimate restrictions reasonably related to pronoting prison
security when a party attenpts to send contraband into a prison
through the mail. See Quajardo, 580 F.2d at 757.
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acted in an objectively reasonable manner.* No material facts
about the objective reasonableness of defendants' conduct are
di sputed. The district court did not err in concluding that the
defendants are shielded from liability on this claim by the
doctrine of qualified imunity.

Second, Theresa clains that her Fourth Amendnent rights were
vi ol at ed when def endant Wbonack grabbed her breasts and said "I can
make it easy for you or | can nmake it hard on you, but | can nake
it really hard on your husband."

A district court cannot render sunmary judgnent on a party's
clains "wthout the defendant raising them the court nentioning
them nor w thout adequate notice." Evans v. United Airlines, 986
F.2d 942, 944-45 (5th Gr. 1993) (footnotes omtted). This claim
was properly pleaded in the Burts' original conplaint, in their
objections to the magi strate's report and recommendation, and in
their briefs to this Court. However, it was not raised in
defendants' notion for sunmary judgnent, addressed by the
magi strate or by the district court in entering sunmary judgnent
and dism ssing the case with prejudice. Since Theresa's clai mwas
not considered below, we reverse the dismssal of this claim and

remand it for consideration by the district court.?®

4 That the penalty | asted | onger than one year may be harsh,
but it is not clearly proscribed by the First Amendnent.

5 There was no summary judgnent establishnment of qualified
immunity here, since the unprovoked grabbing of a wonan's breast
is not objectively reasonable conduct. This action by the prison
of ficial would appear to raise a Fourth Amendnent unreasonabl e
search cl ai m because it was undertaken as Ms. Burt submtted to
a security search on her visit. Because the claimis not, in any
event, an excessive force claim the Johnson v. Morel significant
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Third, CGeorge's claimthat defendants engaged in a conti nual
conspiracy to harass himin retaliation for his filing of prison
conpl aints against them was also not nentioned in defendants
motion for sunmary judgnent or addressed by the court below
Retaliation for filing prison grievances violates a prisoner's due
process rights. G bbs v. King, 779 F.2d 1040, 1046 (5th Cr.),
cert. denied, 106 U. S. 1975 (1986) ("prison officials may not
retaliate against or harass an inmate because of the inmate's
exercise of his right of access to the courts. [citations omtted].
In Ruiz [679 F.2d 1115, 1153-54 (5th Gr. 1982)] we also held that
prison officials were prohibited from retaliation against inmates
who conpl ai n of prison conditions or official msconduct.' 679 F. 2d
at 1154. A guard thus may not harass an inmate in retaliation for
the i nmat e conpl ai ni ng t o supervi sors about the guard's conduct.").

The allegations in George's conplaint, supplenented by his
affidavits and testinony at the Spears hearing, suggest that this

claimis not frivol ous or conclusional.® George pleaded this claim

injury test is inapplicable and we do not have to address the
effect of Hudson v. McMIlian, 112 S.C. 995 (1992), on the
Johnson test. See Spann v. Rainey, 987 F.2d 1110 (5th Cr
1993). See also Hudson, 112 S.C. at 1000 ("Wen prison
officials maliciously and sadistically use force to cause harm
contenporary standards of decency are always violated."). W
express no opinion on the nerits of the claimexcept to say that
it is sufficiently pleaded and supported by sunmary j udgnment
evidence (Theresa's affidavit) that it should have been

consi dered by the court bel ow.

6 At the Spears hearing, the nmagistrate limted George's
ability to allege facts supporting his retaliation claimto those
in his conplaint saying that a formal anended conplaint or a new
awsuit had to be filed for such other clains to be considered.
Because CGeorge was a pro se litigant, the district court should
have construed the conplaint nore liberally. Howard v. King, 707
F.2d 215, 220 (5th Gr. 1983); Cooper v. Sheriff, Lubbock County,
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in paragraph thirteen of the first cause of action and paragraph
two of the second cause of action of his original conplaint.
Ceorge alleged that he filed nunerous prison grievances, that the
defendants retaliated by placing his wife on the negative nmailing
list, by using excessive force against him in the shower, by
denyi ng hi m pronpt access to nedical care and his nedi cati ons, and
by engaging in other harassnent activities. Ceorge said that
defendant Curry "communi cated" to himthat the blow in the shower
was i ntended as a warning that worse things woul d happen unl ess he
stopped filing grievance agai nst Countz, Whnack, Driver, and Curry.
Ceorge also clains that Wnack told him that "I stopped your
correspondence with your wife as punishnent for her attitude. She
has a piss-poor attitude and needs to get her heart right."

Since this claimwas properly all eged and preserved on appeal
and since it was not addressed by the court bel ow nor by defendants
in their nmotion for summary judgnent, it should not have been
di sm ssed by the district court. W reverse the dismssal of this
claimand remand it for appropriate consideration by the district
court.

Fourth, George's Ei ghth Anendnent excessive force cl ai mabout
the unprovoked injury he suffered in the shower was not properly
considered by the district court. A district court cannot grant

summary judgnent sua sponte wthout giving notice to the parties

Texas, 929 F.2d 1078, 1081 (5th Cr. 1991). "Most inportantly,
however, the court was required to | ook beyond the i nmates
formal conplaint and to consider . . . those materials
subsequently filed," Howard, 707 F.2d at 220, and Ceorge's
testinony at the Spears hearing.
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about the particular issues that the court is addressing so that
the parties have the opportunity to present summary judgnent
evi dence. Young v. Biggers, 938 F.2d 565, 568 (5th Cr. 1991).
Al t hough addressed in the magistrate's opinion, the defendants
nmotion for summary judgnment expressly excluded this claimand the
magi strate did not give the parties notice that the clai mwas under
scrutiny. W reverse the dismssal of this claim W note that
the magistrate and the district court applied the pre-Hudson
"significant injury" test, which has since been overrul ed. Hudson
v. MMllian, 112 S.C. 995 (1992). On renand, the district court
shoul d reconsider its judgnent in light of Hudson and the post-
Hudson jurisprudence in this Grcuit.
Concl usi on

Since the evidence showed that defendants acted in an
obj ectively reasonable manner in placing Theresa on the negative
mailing list, they are protected by the qualified imunity defense,
and we affirmthe dism ssal of the Burts' First Amendnent clains.
However, since the defendants did not nove for summary judgnent on
Theresa's sexual harassnent claimor on George's retaliation claim
and since the district court did not discuss these clains or give
notice that the clainms were under consideration, the judgnent
dismssing these clainms is reversed and renanded. Si nce the
district court failed to give notice to the parties that CGeorge's
excessive force claimwas being considered for summary judgnent,
the dismssal of this claimis remanded for consideration by the
district court in light of Hudson v. McMIIian.

AFFI RVED | N PART, REVERSED | N PART; CAUSE REMANDED
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