UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-4975 and 92-4383
Summary Cal endar

JOSE CASTI LLO- HERNANDEZ

Petiti oner,
VERSUS
UNI TED STATES | MM GRATI ON

AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of the
Board of I mm gration Appeals
(A70 000 807)

(Novenber 25, 1992)

Before KING DAVIS, and WENER, G rcuit Judges.
PER CURI AM *
Petitioner Jose Castillo-Hernandez chal |l enges the Board of
| mm gration Appeals' (BIA s) denial of his application for asylum
and his subsequent notion to reopen his case. Castillo clains

that the BIA erred by determning, in accordance with the

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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| mm gration Judge's (1J's) findings, that Castillo was not a
credible witness and that he failed to denonstrate that he had a
wel | - founded fear based on race, religion, nationality,
menbership in a particular social group, or political opinion.
He al so attacks the BIA's denial of his notion to reopen as an
abuse of discretion. As we find no reversible error, we affirm
| .
FACTS AND PROCEEDI NGS

Castillo, a native of El Salvador, illegally entered the
United States on about April 2, 1992. Shortly thereafter, the
I mm gration and Naturalization Service (INS) issued an order to
show cause seeking his deportation. Admtting his illegal
status, Castillo appeared before an IJ and expressed his intent
to file for asylum The |IJ continued the proceedi ngs, during
which time Castillo obtained counsel and filed, wth the
assi stance of another alien, a Form1-589 application for asylum

At the continued hearing, Castillo testified in support of
his application for asylum He testified that he was a farner
who had a history of aiding the guerrillas in order to preserve
his well -being. For exanple, he provided free food to the
guerrillas despite their willingness to pay for it. In addition,
he admtted to having hel ped the guerrillas by carrying parcels
for them and, at |east on one occasion, by burying guns. H's

assistance in this last matter was allegedly reported to the
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authorities by a local informant,? and the governnent issued a
warrant for his arrest. Castillo fled his village, eventually
arriving in the United States.

El enents of Castillo's testinony, however, conflicted with
the answers given on his Form1-589. Specifically, conflicts
exi sted regarding his age, his marital status, and his treatnent
by the governnent and the guerrilla forces. The IJ characterized
the age and marital status discrepancies as mnor, but
nonet hel ess di scussed at |ength the significance of the
i nconsi stenci essQspecifically, that nost of the information was
correct, and only a fewitens were incorrect. The |IJ concl uded
that there was no explanation for the discrepancies given the
overall accuracy of the formexcept that Castillo nmust have
intended to give incorrect answers regarding his birth date and
marital status.

Regardi ng his treatnment by the governnent, Castillo answered
in his Form 1-589 that he had not been m streated by the
authorities. At the hearing, however, he testified that this was
incorrect, and that the soldiers had arrested himand detai ned
himfor three days, during which tinme he was forced to stand neck
deep in a cesspool, with his hands tied. H's testinony also
created an apparent conflict when he stated that the guerrillas
tortured himafter his release by the governnent. Wen asked how

the guerrillas had tortured him Castillo responded that "[t]hey

! This same infornmant allegedly exposed Castillo's uncle who
had col | aborated with the guerrill as.
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just kept asking ne if | had turned over their weapons." The |J
termed Castillo's selection of the word "torture" as
"Interesting"” given the fact that Castillo was seeking relief not
from persecution by the guerrillas, but by the governnent.

At the conclusion of the hearing, the IJ denied Castillo's
application for asylum noting the inconsistencies between his
answers on the Form|[-589 and his testinony at the hearing. In
his Oal Opinion, the IJ focused primarily on the statenent in
Castillo's Form[-589 that the governnent had not m streated him
and contrasting this with Castillo's testinony that the
governnent had arrested hi mand detai ned hi munder oppressive
conditions. The |IJ observed that it was noteworthy that the
mlitary released Castillo wi thout pressing charges. The IJ also
| ooked askance at Castillo's use of the word "torture" to
describe his treatnent by the guerrillas. The |J concluded that
under the circunstances he could not rely on Castillo's oral
t esti nony.

The 1J al so concluded that Castillo had not net his burden
of proving a well-founded fear of persecution on the basis of
race, religion, nationality, nmenbership in a particul ar soci al
group, or political opinion if he were returned to El Sal vador.
Castillo, he noted, had fled the country on notice that the
governnment had i ssued an arrest warrant for collaborating with
the guerrillas, a charge to which Castillo freely admtted.
Castillo also admtted that coll aboration was a puni shabl e

of fense under Sal vadoran |law. The |J deduced that Castillo's
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departure was notivated by the general conditions of anarchy in
El Sal vador and by the arrest warrant for his illegal

col l aboration with the guerrillas; thus Castillo was not entitled
to asylum

Castillo tinely filed an appeal to the BIA which affirned
the 1J's decision, holding that Castillo had failed to neet the
burdens of proof either for granting asylum or wthholding
deportation. The BIA accepted the [J's findings regarding
Castillo's credibility, noting that the IJ had sufficient grounds
for his conclusion given the unexpl ai ned i nconsi stencies.
Moreover, the BIA found that the IJ's credibility findings were
supported by the mlitary's release of Castillo wth no charges
being filed.

The BI A further held that, even if credible evidence had
been submtted, Castillo would not have been entitled to asyl um
as he had failed to establish that the actions of the Sal vadoran
governnent were notivated by Castillo's race, religion,
nationality, nenbership in a particular social group, or
political opinion. Rather, the BIA found, Castillo's claimarose
fromthe general conditions of anarchy in El Sal vador and from
the governnent's |awful investigation and inprisonnent of
Castillo for his collaboration with the guerrillas. Castillo
filed a tinely appeal of the BIA s denial of his application for
asyl um and wi t hhol di ng of deportation.

Subsequently, Castillo noved the BIA to reopen his case,

submtting two letters fromfamly nenbers and his own unsworn
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declaration. The two letters, one fromhis wife, the other from
his step-nother, indicated that Castillo's house had been burned
and a portion of his livestock killed by the mlitary when they
di scovered weapons stored there. The letters also clained that
the mlitary was show ng a photograph of Castillo to his

nei ghbors and inquiring as to his whereabouts. In his
declaration, Castillo stated that his sister had phoned him
warning that his life was in danger.

The BI A denied Castillo's notion to reopen, finding that he
had failed to neet the standards for reopening of a case. The
BIA held that the letters and declaration were insufficient in
that they (1) failed to address the credibility issue and (2)
failed to establish a prima facie case. Castillo tinely appeal ed
the BIA's denial of his notion to reopen. W consider the two
appeal s together pursuant to 8 U S.C. 8§ 1105(a).

1. APPLI CATI ON FOR ASYLUM

An alien may obtain asylumunder the Imm gration and
Nationality Act (INA)2 if he or she qualifies as a refugee.
"Refugee" is defined as "any person who is outside any country of
such person's nationality . . . who is unable or unwlling to
return to . . . that country because of persecution or a well-
founded fear of persecution on account of race, religion,
nationality, nmenbership in a particular social group, or

political opinion."® A request for asylumis deened to include a

2 8 US C 8§ 1-1557 (1988).
3 1d. § 1101(a)(42)(A).
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request for wthholding of deportation.?

A. STANDARD OF REVI EW

In immgration cases, we are authorized to review only the
deci sion of the BIA not that of the 1J.° Mor eover, we do not
review the 1J's decision when it "turn[s] purely on the
imm gration judge's assessnment of the alien petitioner's
credibility."® We consider the errors of the IJ only to the
extent they effect the decision of the BIA ’ which conducts a de
novo revi ew of the admi nistrative record.?

We grant the BIA broad discretion in its interpretation of
the adm nistrative record "unless there are conpelling
indications that it is wong."® "W reviewthe BIA s factual
conclusions that an alien is not eligible for w thhol di ng of
deportation only to determ ne whether it is supported by
substantial evidence."® W apply the sane substantial evidence

standard to the BIA's finding that an alien is not entitled to

48 C.F.R § 208.3(b).

> Castillo-Rodriquez v. INS, 929 F.2d 181, 183 (5th Cr
1991) (citations omtted).

6 Mantell v. United States Dep't of Justice, INS, 798 F.2d
124, 127 (5th G r. 1986) (citing Vasquez- Mondragon v. INS, 560
F.2d 1225, 1226 (5th Cr. 1977)).

" Adebisi v. INS, 952 F.2d 910, 912 (5th Cr. 1992).

8 Castill o-Rodriquez, 929 F.2d at 183.

9 d. at 184 (citations omtted).

10 Zanora-Morel v. INS, 905 F.2d 833, 838 (5th Cir. 1990)
(citing Young v. INS, 759 F.2d 450, 455-56 n.6 (5th Cr) cert.
deni ed, 474 U.S. 996 (1985)).
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asylum ' "The substantial evidence standard requires only that
the [BI A's] conclusion be based upon the evidence presented and
be substantially reasonabl e."??

B. CASTILLO S ASYLUM APPLI| CATI ON

The substantial evidence standard erects a daunting barrier
to Castillo on appeal, a barrier which he fails to scale. G ven
the deferential standard of review, Castillo can succeed only by
denonstrating that his evidence of a well-founded fear of
persecution is so conpelling "that a reasonable factfinder would
have to conclude that the requisite fear of persecution
existed."?® Castillo's evidence fails to neet this test.

Castillo first attacks the 1J's negative credibility
finding, asserting that controlling |aw does not allowan IJ to
base such a finding on m nor discrepancies such as dates and
marital status. Moreover, Castillo argues that applicable |aw
requires that we reverse the BIA for failing to nmake i ndependent
credibility findings. Castillo errs not only in his
characterization of the record, but also in his statenment of the
I aw.

We disagree first with Castillo's insistence that the |J
prem sed his credibility findings on mnor discrepancies. To the

contrary, the IJ relied on a nunber of discrepancies and

11 1d; Castillo-Rodriguez, 929 F.2d at 184.

2 Rojas v. INS, 937 F.2d 186, 189 (5th Cr. 1991).

3 INS v. Elias-Zacarias, 502 U.S _ , 112 S.C. 812, 817
(1992).
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suspicious details in addition to birth date and marital status.
Moreover, Castillo is incorrect in stating that the Bl A nade no
credibility findings. The BIA specifically addressed the IJ's
credibility findings and adopted them as reasonabl e on the basis
of the evidence. W find that the Bl A was substantially
reasonable in reaching this determ nation

Castillo's counsel also commts a serious error in his
statenent of the |law, which he characterizes as "controlling."
To the contrary, the cases cited for his proposition, uniformy
fromthe Ninth Grcuit, do not control the disposition of this
case. W note that counsel does not urge that we adopt the Ninth
Circuit's cases, but boldly asserts that we are required to
followthem W are not. Moreover, counsel fails to cite two

Fifth Crcuit cases that are in fact controlling here: Mantell V.

United States Departnent of Justice, |INS“ and Vasquez- Mondragon

V. INS 1

Next, Castillo clainms that the BIA erred in concl udi ng that
the mlitary woul d not persecute himon the basis of a political
opinion inputed to himby the mlitary. The INS objects that we
may not consider this argunment because Castillo did not raise it
before the BIA. W consider it nonetheless, as, in our opinion,
it was inplicit in his claimand therefore inplicitly rejected by

the BIAin its decision.

The BIA determined in its decision that Castillo did not

14798 F.2d 124 (5th Cr. 1986).
15 560 F.2d 1225 (5th Gr. 1977).
9
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have a wel | -founded fear of persecution on account of a political
opinion that he held. Instead, his fear was attributed to the
chaotic conditions in El Salvador and his illegal collaboration
wth the guerrillas. Castillo maintains that the BIA erred in
its decision because his fear that the mlitary would torture and
execute himfor assisting the guerrillas stated a well -founded
fear that the governnent woul d persecute himby inputing the
guerrilla's political beliefs to him W disagree.

Castillo states in his brief that "the Board failed to view
the facts of M. Castillo's case fromthe perspective of the
Sal vadoran mlitary and ignored controlling law.® 1In the
i nstant case, the question is whether, fromthe perspective of
the Salvadoran mlitary, M. Castillo's cooperation with the
guerrillas manifested a political opinion that the Sal vadoran
mlitary would seek to overcone.”" |If this is the question, then
Castillo's prospects for success are bl eak indeed given the

Suprene Court's pronouncenent in INS v. Elias-Zacarias?!’ that

“persecution on account of . . . political opinion' in §
101(a)(42) is persecution on account of the victims political
opi nion, not the persecutor's."18

Even if we here m sapprehend the neaning of Elias-Zacari as,

1 W note that, in connection with this claim Castillo's
view of "controlling |law' contained predomnately Ninth Crcuit
cases, with only one Fifth Grcuit case nentioned in support of a
general statenent of |aw

7112 S. ¢t at 812.

8 1d. at 816.

10
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and Castillo has stated the question properly, he nonethel ess
fails to present evidence sufficient to neet the stringent
standard of review. The BI A found unconvincing Castillo's clains
that he woul d be subject to torture and execution by the

mlitary, noting that he would be subject to prosecution for his

crinmes, not persecution. Based on a review of the record, we
cannot say that this is substantially unreasonabl e.

Castillo also argues that the BIA erred in not considering
his claimthat he would be persecuted for his nenbership in a
particul ar social groupsQi.e., peasants who aid the guerrillas.
Again, we find that Castillo has m scharacterized the Bl A s
opinion. The BlIA specifically stated that Castillo's claimdid
not fall within one of the five enunerated grounds required for
relief. Moreover, the BIA held that Castillo's unwillingness to
return to El Sal vador resulted fromconditions of anarchy in that
nation. The brevity of the BI A s discussion was no doubt
attributable to the vagueness of Castillo's claim As Castillo
did not even attenpt to prove that the social group in question
was the target of persecution, and presented no argunents why the
group qualified under 8§ 101(a)(42)(A), we conclude that the BIA' s
deci sion was supported by substantial evidence.

In addition to facing a deferential standard of review,
Castillo's efforts to obtain a reversal of the BIA's decision are
hanpered, in part, by his counsel's m splaced reliance on Ninth
Circuit cases, which as noted he m scharacterizes as controlling

law. Al though the case | aw of other Circuits nmay provide

11



254 gui dance to us in reaching our decisions, they are not binding

255 precedent. Moreover, the advisory value of other circuits

256 opi ni ons vani shes when we have al ready spoken to the issue in

257 questi on.

258 In addition, counsel dimnishes his owm credibility when, as

259 here, he fails to cite pertinent Fifth Grcuit and Suprenme Court

260 deci si ons that undeni ably weaken his position. W rem nd counsel

261 that, in addition to his role as advocate, he is also an officer

262 of the court. As such, his duty is to disclose and then attenpt

263 to distinguish those cases that contradict his argunents.

264 Anything less is a breach of his professional obligation to this

265 court.

266 [11. MOTI ON TO REOPEN

267 The BI A has authority to reopen a deportation pursuant to

268 regul ati ons promul gated by the Attorney-General.!® This

269 regul ation prohibits the BIA fromgranting notions to reopen,

270 however, "unless it appears to the [BIA] that evidence sought to

271 be offered is material and was not avail able and could not have

272 been di scovered or presented at the forner hearing."?° In

273 reliance on this |anguage, the Suprene Court has held that the

274 grant of a notion to reopen is discretionary.? Moreover, the

275 Court has held that there are at | east three grounds on which the

9 INS v. Doherty, 502 U.S. __ , 112 S .. at 719, 724

(1992).

208 CF.R § 3.2 (1987).

2l Doherty, 112 S. C. at 724 (citing INS v. Phinpathya, 464
U S. 183, 188 n.6 (1984)).

12
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Bl A could base a denial of a notion to reopen: "failure to
establish a prima facie case for the relief sought, failure to

i ntroduce previously unavailable material evidence, and a

determ nation that even if these requirenents were satisfied, the
movant woul d not be entitled to the discretionary grant of relief
whi ch he sought."?2

A. STANDARD OF REVI EW

When the Bl A bases a denial of a notion to reopen on the
alien's failure to establish a prina facie case, as it did in the
i nstant case, we review for an abuse of discretion.?® This
standard applies to notions to reopen "regardl ess of the
underlying basis of the alien's request [for relief]."?

B. CASTILLO S MOTI ON TO REGPEN

In its opinion, the BIA denied Castillo's notion to reopen
on two grounds: (1) the new evidence did not directly address the
basis of the negative credibility finding and (2) the new
evi dence did not denonstrate a prinma facie eligibility for
relief. The BIA concluded that Castillo failed to establish a
prima facie case because his evidence did not address the BIA s
previ ous determ nation that investigation and arrest of a person
suspected of aiding a guerrilla organization was not persecution.

Castillo argues that the BIA's denial of his notion to

reopen constitutes a clear abuse of discretion, warranting

22 1d. at 725,

24 INS v. Abudu, 485 U.S. 94, 99 (1988).

13
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reversal. |In support of his assertion, Castillo cites Bernal -

Garcia v. INS, % in which we remanded for consideration of a

letter indicating that Sal vadoran soldiers had included the alien
on a "death list." Although the evidence warranting remand in

Bernal-Garcia is simlar to the evidence in the instant case, the

proceedi ngs are markedly different.

In Bernal -Garcia, the appeal cane to us fromthe BIA's

deni al of asylunsQnot the denial of a notion to reopen. This

distinction is inportant. |In Bernal-Garcia, we renmanded for

consi deration of the evidence because it was naterial and had not

been consi der ed. In the i nstant case, however, the evidence has

been considered by the BIAin the notion to reopen and has been
rejected as insufficient to create a prinma facie case. Because
the BI A has already considered the letters, we are restricted to
an abuse of discretion review

Castill o argues, nonetheless, that the BIA's decision is an
abuse of discretion because the letters clearly show that
Castillo wll be subject to persecution. W cannot agree. The
Bl A has set forth its reasons for the denial of the notion to
reopen. It was not convinced that the burning of the house was
related to persecution, but noted that the house coul d have been
burned as a result of the chaos in El Sal vador. Mreover, the
Bl A observed that a fact previously knownsQt he presence of
guerrilla guns in the honmesQhad not been disclosed to the |J.

Finally, the BIA found that Castillo had not addressed the

2> 852 F.2d 144 (5th Gr. 1988).
14
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negative credibility finding.

Based on these reasons,

we are

| oathe to hold that the BI A abused its discretion in denying

Castillo's notion to reopen.

AFFI RVED.
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