UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 91-4758

JOSEPH W DOXEY, JR and JO ANN DOXEY,

Petiti oners-Appel | ants,

ver sus

COWM SSI ONER OF | NTERNAL REVENUE
Respondent - Appel | ee.

Appeal froma Decision of the United States Tax Court
(38143-87)

(Novenber 20, 1992)

Before KING WENER, Circuit Judges, and LAKE, District Judge.”’
PER CURI AM **

Joseph W Doxey, Jr. and Jo Ann Doxey, husband and wfe,
appeal the Tax Court's decision upholding the assessnent agai nst

them of deficiencies in incone tax and additions to tax for

"‘District Judge of the Southern District of Texas, sitting
by desi gnati on.

““Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



negligence or intentional disregard of tax rules and regul ati ons
and for substantial understatenent of their incone tax liability.
Fi nding that the Tax Court was not clearly erroneous in concl uding
that the Doxeys had not successfully contested the assessnent of
deficiencies, we affirm that aspect of the Tax Court's decision.
As the additions to tax for negligence are contested by the Doxeys
for the first tinme on appeal, we also affirm the Tax Court's
holding that they are liable for those additions. And, finally,
finding that the Doxeys have not borne their burden of show ng
reliance on substantial authority for their tax positions, we
affirmthe Tax Court's holding that they are liable for additions
to tax for substantial understatenent as well.
l.
FACTS

The Conmm ssi oner of I nternal Revenue (Conm ssi oner) determ ned
deficiencies in the federal incone taxes of the Doxeys for tax
years 1981, 1982 and 1983. The Doxeys had four chil dren whose ages

during the tax years in question were as foll ows:

Nane 1981 1982 1983
Duncan 18 19 20
Deni ne 16 17 18
Joey 12 13 14
Bryan 11 12 13

During the 1970's and through the tax years in question, the Doxeys
owned and operated Doxey Marine Services, Inc. (DM5S) in Caneron
Pari sh, Loui siana. DMS sold petroleum products to the narine
i ndustry. The Doxeys' children worked for DVS during the sumers

and school vacations, as well as on weekends and after school when



school was in session. DVMS conpensated the children for their
services, albeit the actual disbursenent of wages was sonewhat
irregul ar.

In 1978, DMS executed eight notes payable to the children
totalling $50,047.99, bearing interest at the rate of twelve
percent. The proceeds for four of those notes were funds
transferred to DM5S from savi ngs accounts in the children's nanes.
The ot her four notes were executed i n exchange for wages due to the
children fromDVs. On January 8, 1980, DMS paid the eight notes by
i ssuing checks to the children in a total anpunt equal to the
principal of the notes. The checks carried notations indicating
that they represented full satisfaction of the notes. There is no
evidence in the record of the interest on the notes ever having
been pai d.

During the period fromQCctober 15, 1980 t hrough May 20, 1983,
t he Doxeys purchased a total of fifteen certificates of deposit
(CDs) in the nanmes of the children--fourteen in the anount of
$100, 000 and one in the anpbunt of $200, 000. Apparently, as sone of
the CDs matured, the funds fromthose CDs were used to purchase new
CDs, but the record does not contain sufficient docunentation to
trace the funds to determ ne the total anopunt of funds invested in
CDs t hroughout that period. Approximtely seventy seven percent of
the funds used to purchase those CDs was | oaned fromthe Doxeys to
the children in exchange for interest-free demand notes signed by
the children. The remaining funds consisted of (1) noney from

savi ngs accounts owned by the child in whose nane the CD was



purchased, (2) loans fromthe other children to the child in whose
nanme t he CD was purchased, and (3) salary and i nterest paynents due
fromDMS to the child in whose nane the CD was purchased. On each
of the CDs, either Joseph, Jo Ann, or both were listed as
cust odi an.

Jo Ann Doxey controlled the investnents in those CDs. She
deci ded when to purchase a CD, in whose nane to purchase the CD
the anmobunt to invest, the source of funds, and the terns of the
notes executed to provide the funds. The children reported the
interest fromthe CDs during the years 1981 through 1983 on their
i ndividual federal inconme tax returns for those years. The
Comm ssi oner concl uded that the Doxeys were actually t he benefi ci al
owners of the CDs and were liable for the incone tax on that
i nterest. The Comm ssioner assessed deficiencies against the
Doxeys for tax years 1981, 1982 and 1983, as well as additions to
tax pursuant to Internal Revenue Code (Code) sections 6651(a)(1),
6653(a) (1), 6653(a)(2), and 6661(a). On Decenber 7, 1987, the
Doxeys filed a petition in the United States Tax Court seeking a
redeterm nati on of those deficiencies and additions to tax.

The Doxeys contended that, although they controlled and
managed the investnents in the CDs, their actions were as agents or
custodians for the children and the children used the interest
earned on the investnents to pay for their educations. Therefore,
t hey argued, the children were both the | egal and beneficial owners
of the CDs. The Tax Court rejected that argunent, finding that the

Doxeys had produced no evi dence showi ng that the i nterest generated



by the CDs was used for the benefit of the children. Additionally,
record evidence denonstrates that substantial checks on the
children's accounts were cashed but the use of those funds were not
accounted for; and sone funds belonging to the children were spent
on such legal obligations of their parents as car paynents, food,
clothing and other household expenses. That |ack of evidence,
coupled with the Doxeys' arrangenent of nunerous | oans between
t hensel ves and the children and between individual children,
convinced the Tax Court that the Doxeys retained control over the
CDs and that they had failed to neet their burden of proving that
t he Comm ssioner's determ nation of deficiencies was incorrect. On
May 28, 1991, the Tax Court entered a decision in favor of the
Comm ssi oner, determ ning deficiencies and additions to tax in the
foll ow ng anounts:

Year Deficiency Additions to tax
86651(a) (1) 86653(a)(l) 86653(a)(2) 86661(a)

1981 $15, 345.26 %1, 269. 63 $924. 16 50% of the - -
i nt erest due
on $15, 345. 26

1982 $17, 411. 83 - - $895. 59 50% of the $4, 352. 96
i nt erest due
on $17,411. 83

1983 $10, 388. 00 - - $519. 40 50% of the $2, 597. 00
i nt erest due
on $10, 388. 00

The Doxeys appeal that deci sion.



1.
ANALYSI S

A. Determ nation of Deficiencies

A determnation of deficiency formally set forth by the
Comm ssioner in a statutory notice of deficiency is entitled to a
presunption of correctness when it is based on a firmevidentiary
foundation.! The Doxeys thus bore the burden of overcom ng that
presunption and persuadi ng the Tax Court that the Comm ssioner's
conclusion that the interest fromthe CDs shoul d have been i ncl uded
in their taxable income was incorrect.? The Tax Court's hol ding
that the Doxeys failed to neet that burden is a finding of fact
which we review for clear error.?

Because we are bound by that standard of review, we nust,
reluctantly, affirm the decision of the Tax Court. The Doxeys
attenpted to structure a financial planning schene, in conpliance
wth the tax lawas it existed at the tine, that would allow their
children to earn interest income for use in their education. As
that i ncome woul d be used by the children, presumably it woul d al so
be subject to a lower tax rate than if the inconme bel onged to the
parents. W see nothing illegal in what the Doxeys attenpted to

acconplish. The record portrays an admrable picture of a hard-

. Hel vering v. Taylor, 293 U S. 507, 515, 55 S. C. 287,
291, 79 L. Ed. 623 (1935); Welch v. Helvering, 290 U S. 111, 115,
54 S.. . 8, 9, 78 L. Ed. 212 (1933); Portillo v. Conm ssioner,
932 F.2d 1128, 1133 (5th Cr. 1991).

2 See Welch, 290 U S. at 115, 54 S. C. at 9.

3 Conmi ssi oner v. Duberstein, 363 U. S. 278, 291, 80 S.
Ct. 1190, 1200, 4 L. Ed. 2d 1218, 1228 (1960).
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working, rural famly in which both parents and all children
pitched in to maintain a demandi ng busi ness whi ch knew no regul ar
hours, weekends or holidays. And there is nothing inproper about
efforts to mnimze the tax burden produced by such work as | ong as
such efforts are legal and, nore inportantly here, properly
docunent ed.

The Comm ssioner questioned the nethods enployed by the
Doxeys, however, and they had the burden of proving that they had
properly structured their plan. The Tax Court concluded that the
Doxeys did not neet that burden because they had failed to keep
adequate records of the investnents, of the sources of the funds
therefor, or of the disposition of the incone therefrom Had we
been the fact finder, we may well have found otherwi se. Based on
a reviewof the record, however, we cannot say that the Tax Court's
conclusion was clearly erroneous.* W thus affirmthe Tax Court's
determ nation that there were deficiencies in the Doxeys' incone
taxes for tax years 1981, 1982 and 1983.

B. Additions to tax under Code sections 6653(a) (1) and (2).

The Conm ssi oner assessed the Doxeys additions to tax for tax
years 1981, 1982 and 1983 pursuant to Code sections 6653(a)(1l) and
(2). Those sections authorize additions to tax if any part of an
under paynent of tax is the result of negligence or intentiona
disregard of the tax rules and regul ati ons. The Doxeys argue that

the Tax Court erred in upholding the Conmm ssioner's assessnents

4 See Anderson v. Bessener City, 470 U.S. 564, 573, 105
S. C. 1504, 84 L. Ed. 2d 518, 528 (1985).
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under those sections.

The Doxeys had t he burden of proving that they were not |iable
for the additions to tax. The Tax Court held that they did not
nmeet that burden because they "failed to address these issues at
trial or on brief and appear to have abandoned these issues.” Qur
review of the record confirnms that conclusion by the Tax Court.
Thus, the Doxeys raise this issue for the first tinme on appeal. W
W Il consider an issue not raised at trial only if it involves a
purely |l egal question and a refusal to consider it would result in
a mscarriage of justice.® That is not the case here, however, as
the Tax Court's determnation that a taxpayer did not carry the
burden of proof in challenging additions to tax under Code section
6653 is a finding of fact.® Consequently, we will not consider the
Doxeys' argunent on this issue.

C. Additions to tax under Code section 6661

The Doxeys contend that the Tax Court erred in upholding the
Comm ssioner's assessnents of additions to tax under Code section
6661 for a substantial understatenent of the Doxeys' incone tax
liability for tax years 1982 and 1983. An understatenent of incone
tax liability is not subject to an addition to tax under section
6661 if there was substantial authority to support the taxpayer's
treatment of an itemwhich caused the understatenent. This Crcuit

has not addressed the standard of review for additions to tax under

5 Interfirst Bank Abilene, N. A v. Federal Deposit |ns.
Corp., 777 F.2d 1092 (5th Cr. 1985).

6 Masat v. Conm ssioner, 784 F.2d 573, 577 (5th Gr.
1986) .




Code section 6661. The Ninth Crcuit has held that, as the
exi stence of substantial authority to support a positionis a legal
guestion, de novo reviewis proper.’” The Fourth Crcuit, however,
treats the determnation as one of fact and applies the clearly
erroneous standard.® Here, the Doxeys cannot prevail in fact or in
law, so we need not and therefore do not now decide the proper
standard for review ng i ssues under Code 8§ 6661

In the Tax Court, the Doxeys proffered D ckman v.

Commi ssi oner® as substantial authority for their position that they
were not liable for incone tax on the interest fromthe children's
CDs. In D ckman, the Suprene Court held that interest-free demand
| oans fromthe taxpayers to their child were taxable gifts of the
reasonabl e val ue of the use of the noney lent.! The Court stated
that its holding was consistent with the purpose of the federa
gift tax to protect the inconme tax.!* The Court noted that:

A substantial no-interest loan from parent to child creates
significant tax benefits for the I ender quite apart fromthe
econom ¢ advantages to the borrower. This is especially so
when an individual in a high inconme tax bracket transfers
i nconme- produci ng property to an individual in a | ower incone
tax bracket, thereby reducing the taxable i ncone of the high-
bracket taxpayer at the expense, ultimately, of all other
t axpayers and the Governnent. Subjecting interest-free | oans
to gift taxation mnimzes the potential loss to the federal

! Norgaard v. Conmi ssioner, 939 F.2d 874, 877-78 (9th
Cr. 1991).

8 Ant oni des v. Conm ssioner, 893 F.2d 656, 660 (4th Cr.
1990) .

o 465 U.S. 330, 104 S. . 1086, 79 L. Ed. 2d 343 (1984).

10 Id. at 338, 79 L. Ed. 2d at 350-51.
11 1d.



fisc generated by the use of such |oans as an incone tax
avoi dance nmechanismfor the transferor.'?

The Doxeys pointed to that |anguage from D cknman as standing for
the proposition that the use of noney lent interest-free is taxed
as a gift because it is not subject to incone tax. The Tax Court
di sm ssed t he Doxeys' argunent. That court repeated its concl usion
that the Doxeys were the beneficial owners of the funds used to
purchase the CDs and stated that "[n]othing in D cknman suggests
that the beneficial owner of an investnent could escape tax by
pl acing the investnent in the name of his or her children."”

Both the Doxeys and the Tax Court needlessly addressed
D ckman's inpact on this case. The additions to tax were for the
years 1982 and 1983; Di cknman was not decided until 1984. Thus, the
Doxeys coul d not possibly have relied on that case either when they
made the loans to their children or when they filed their tax
returns for 1982 and 1983. It was not Dickman but the sem nal

interest-free loan case of Cown V. Conmissioner®®--the case

inplicitly overruled by D ckman--that had the potential of
constituting substantial authority for the Doxeys' position that
they are not |iable for incone tax on the interest fromthe CDs had
they nmade bona fide loans to their children of the funds used to
purchase the children's CDs.

In Ctown, the Seventh Crcuit held that the val ue of I nterest

foregone by the I ender frominterest-free loans to his children was

12 Id. at 339, 79 L. Ed. 2d at 351.
13 585 F.2d 234 (7th Cr. 1978).
10



not subject to gift tax.* The inference fromCrown was that if the
borrower in an interest-free | oan exercised conplete control over
t he proceeds of the |l oan, there was no incone or gift attributed to
the | ender, and the proceeds were noved fromthe |l ender's estate to
the borrower's estate both for gift tax and incone tax purposes.
We specul ate that it was upon that inference that the Doxeys, |ike
many ot her taxpayers,?® relied when they made the loans to their
children. Unfortunately, the Doxeys fail ed adequately to docunent
the transactions and to trace the interest generated from the
proceeds to prove that the children were the beneficial owners of
the proceeds. Consequently, they failed to neet their burden of
provi ng that they had executed valid Crown | oans. Moreover, having
failed properly to docunent the l|oans and having retained and
exerci sed dom ni on and control over the funds ostensibly |oaned to
their children, the Doxeys' position prevents their ever reaching
the point of asserting substantial objective authority for what
they did--as distinguished from what subjectively they may have
pl anned to do. The Tax Court commtted no reversible error in

concl udi ng that the Doxeys were |liable for additions to tax under

14 Id. at 235.

15 Prior to Dicknman, tax and financial planners and
witers urged the use of "Crown | oans” for conprehensive gift,
estate and incone tax planning, largely as a substitute for or
suppl enent to the nore expensive, conplex and |ess flexible
"Clifford trusts" for taxpayers with excess assets and i nconme who
were willing to shift tenporarily the earning power of assets
W t hout permanently alienating such assets by gift, sale or other
irrevocable transfer. And the advice so wi dely di ssem nated was
w dely followed--unfortunately not always with benefit of
conpet ent professional assistance.
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Code section 6661.
[l
CONCLUSI ON

The Doxeys failed properly to execute and docunent a valid
t ax- pl anni ng device that would have enabled them to provide for
their children's education and to reduce their own incone tax
liability. Because the Tax Court was not clearly erroneous inits
conclusion that the Doxeys failed to prove proper execution of
their plan or disprove Ms. Doxey's exercise of domnion and
control over the incone fromthe CDs, we affirmthe hol di ng of that
court that the Doxeys are |liable for deficiencies in incone tax.
W also affirmthe holding of the Tax Court that the Doxeys are
liable for additions to tax under Code sections 6653(a)(1) and (2),
as t he Doxeys contest those additions for the first tine on appeal.
And we affirmthe Tax Court's holding that the Doxeys are liable
for additions to tax under Code section 6661. Whether reviewed for
clear error or de novo, we conclude that the Doxeys failed to
denonstrate that there was substantial authority to support their
attenpted (but poorly executed and poorly docunented) tax plan.

AFFI RVED.
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