UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-4713
Summary Cal endar

HAMEY TOUSSANT, SSN 436-32-0227,
Pl ai ntiff-Appellant,
ver sus

U S. SECRETARY OF HEALTH
AND HUMAN SERVI CES,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Louisiana
(90-cv-0180)

(January 26, 1993)

Bef ore GARWOOD, HI GG NBOTHAM and BARKSDALE, Circuit Judges.”
GARWOOD, Circuit Judge:

Def endant - appel | ee the Secretary of Heal th and Human Servi ces
(Secretary) deni ed social security disability insurance benefits to
pl aintiff-appellant Hanmey Toussant (Toussant or claimant) in a

decision made final in January 1991 when the Appeals Council

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



declined to review the Decenber 1989 denial of benefits by an
admnistrative | aw judge (ALJ). On review pursuant to 42 U. S.C. 8§
405(g), the United States District Court for the Western District
of Louisiana granted summary judgnent for the Secretary upon
recommendation of the United States Magistrate. Because we
conclude that the ALJ inproperly applied controlling |Iegal
st andar ds concerning severe inpairnents, we remand to the Secretary
for reconsideration of this issue.
Facts and Proceedi ngs Bel ow

At the time of the hearing before the ALJ on the current
application for disability i nsurance benefits, Toussant was si xty-
two years old. He had worked nost of his |life doing heavy nanual
[ abor in the construction business; he had not worked since 1982.
He has a second- or third-grade education and is functionally
illiterate, able only to sign his nane in cursive witing.

In August 1985, Toussant was admtted to the W O Mss
Regi onal Hospital in Lake Charles, Louisiana, conplaining that he
had awakened, unable to nove his left leg, during the night prior
to adm ssion. He also conplained of weakness in his |left arm and
nunbness on his left side. He reported having hit his head ei ght
or ten days before his admssion to the hospital. According to
hospital records, he felt his strength returning the day after his
adm ssi on. He was able to wal k but frequently dragged his |eft
| eg. Sensory response was slightly decreased on his left side. He
was nonitored and treated for hypertension. The diagnosis was that
Toussant had suffered a mld stroke that affected the |left side of

hi s body. He was discharged after four days, at which tine he



could walk slowy wthout falling. He was prescribed nedication
for his hypertension, which was under control.

Toussant returned to the hospital on Septenber 12, 1985,
conpl ai ning that he had al nost passed out twi ce the day before. He
was di scharged the sane day; the inpression was of |ightheadedness
secondary to poor cardiovascul ar response caused by a reaction to
hi s nedi cati on. An intravenous pyel ogram done in January 1986
showed normal results. Sone degenerative disk changes and
arthritic changes in his spine were noted at that tine.

Evi dence of Toussant's nedical condition during 1986 and 1987
consists solely of testinony of the claimant and his wife at the
evidentiary hearing before the ALJ. The ALJ in his Decenber 1989
decision, noting that the hospital had represented that it had
delivered its entire file, which did not include records from 1986
or 1987, concluded that Toussant's evidence was not credible:

"As a result of inconsistencies in testinony regarding

sleep habits, marked |imtation of physical functions

versus the ability to drive and participate in
recreational activities, the testinony regardi ng ongoi ng
treatnents and entries intothe witten record indicating

no treatnent during the periodin question, the testinony

of worsened condition and history of recovery given to

the consulting exam ner, the Adm nistrative Law Judge

finds that claimant's testinony and allegations are

totally lacking in credibility regarding his physica

condition in 1986 and 1987."

Medi cal records show that Toussant was admtted to the
ener gency roomon Septenber 7, 1988, seeking treatnent after being
hit on the head with a chair. He was continuing to have probl ens
w th hypertension, but hospital records reveal that he had not been
taking his nedication for financial reasons. |In October 1988, his

hypertensi on was under control; problens recurred the next nonth
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and on and off throughout 1989 because of non-conpliance with his
medi cation. He experienced problens with his left eye i n Decenber
1988 and was instructed to see an optonetrist.

Dr. Steven J. Snatic, a neurologist, perforned a consultative
exam on Decenber 12, 1988. In his report (the Snatic report), he
descri bed Toussant as a "well devel oped, well nourished, generally
heal thy | ooking man with no obvi ous physical peculiarities,” and
found his nental status to be normal. Dr. Snatic noted that
Toussant seened to have "adequate nuscle strength in all four
i mbs, though he perceives hinself that his left | eg is weaker than
the right." Sensory response was decreased in the upper |left
extremty. Dr. Snatic's inpression was that the stroke had |eft
Toussant with "residual coolness, sone sensory |oss and perhaps
m |l d weakness of the left leg. He has a problemw th bal ance whi ch
prevents him from being able to walk on a narrow base."” He
concl uded that Toussant probably would not be able to engage in
activities requiring heavy manual |abor or work with potentially
danger ous machi nery, and that, although physically able to perform
i ghter work, Toussant would not qualify for such work because of
his lack of experience, training, and his inability to read and
wite.

Toussant first applied for social security benefits in
Septenber 1985; this application and a request for reconsideration
were both denied. Follow ng an evidentiary hearing, an ALJ issued
a deci sion on June 17, 1986, finding that Toussant was not di sabl ed
within the neaning of the Social Security Act (Act), and denying

benefits on the basis of that finding. Toussant did not appea
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t hi s deci sion.

On Septenber 26, 1988, Toussant filed the current application
for disability insurance benefits.! He alleged that he had been
di sabl ed since Septenber 3, 1985, because of the stroke, weakness
inhis left leg, pain in both | egs, and hi gh blood pressure. This
application was denied by the Social Security Adm nistration and
the state agency in April 1989; a request for reconsideration was
deni ed in Septenber 1989.

Toussant had an evidentiary hearing before an ALJ on Novenber
13, 1989. Both Toussant and his wife testified before the ALJ.
Noting that Toussant had previously filed an application for
disability i nsurance benefits, the ALJ limted his consideration of
the disability issue to the unadjudi cated period between June 17,
1986, the date of the prior ALJ decision, and Decenber 31, 1987,
the date Toussant's insured status expired. At the hearing,
counsel for Toussant requested that the ALJ grant a psychol ogi cal
exam nation for his client. In a decision issued Decenber 12,
1989, the ALJ denied benefits to Toussant on the grounds that,

because his inpairnment was "slight,"” he was not disabled; the ALJ
deni ed the request for a psychol ogi cal exam nati on.

Fol | ow ng t he deci si on of the ALJ, Toussant's counsel arranged
for psychol ogical testing for his client. The psychol ogist, Dr.
Downi ng, adm ni stered the WAIS-R test, on which Toussant received

a verbal 1.Q of 69, a performance I.Q of 71, and a full scale

. Toussant filed a concurrent application for suppl enental
security incone. Although found to be disabl ed, under identical
criteria as for the current application, and thus eligible for
benefits, his excess incone precludes paynent of benefits.
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|.Q of 69. Dr. Downing also adm nistered the Wchsler Menory
Scal e test, which provided a result of 62. He "saw no evi dence of
malingering -- to the contrary [Toussant] persevered even when
tasks were well beyond him" In his report (the Downing report),
his inpression was of mld nental retardation.

Toussant requested reviewof the ALJ's deci sion by the Appeal s
Counci | (Council) and forwarded the Downing report to the Council.
Al t hough it considered the Downing report, the Council concl uded
that the findings of Dr. Downing reveal ed Toussant's nental state
as of the date of the exam nation but did not relate back to the
period in question and that the record through Decenber 27, 1988
di scl osed no evidence of nental i npairnent. The Council denied
review of the ALJ's decision, thus making the ALJ's denial of
disability insurance benefits the final decision of the Secretary.

Toussant sought review of the Secretary's decision in the
district court. The court, upon recomendati on of the magi strate,
granted sunmary judgnent for the Secretary. Toussant brings this
appeal .

Di scussi on

The Act defines "disability" as the "inability to engage in
any substantial gainful activity by reason of any nedically
det er m nabl e physi cal or nental inpairnment which can be expected to
result in death or which has | asted or can be expected to | ast for
a continuous period of not less than 12 nonths." 42 U.S.C. 8
423(d) (1) (A). A "physical or nental inpairnent” is "an inpairnment
that results from anatom cal, physiological, or psychol ogical

abnormalities which are denonstrable by nedically acceptable



clinical and | aboratory diagnostic techniques."” 42 U.S.C. 8
423(d) (3). In order for a claimant to be eligible to receive
disability insurance benefits, his disability nust exist on or
before the expiration of his insured status.?

Federal regulations set forth a five-step sequential analysis
for the determnation of a disability: (1) Is the clainmant
presently working at a substantial gainful activity; (2) does the
cl ai mant have a severe inpairnent; (3) is the inpairnent listed in
Appendix | to the regulations;® (4) is the claimnt capable of
perform ng past relevant work; and (5) is the claimnt capabl e of
perform ng any other work? 20 C.F.R § 404.1520. |If the cl ai mant
is found di sabl ed or not disabled at any step in this sequence, no
further analysis need be nade. | d. The burden of proving
disability is on the claimant for the first four steps of the
determ nation process; only when the fifth step is reached does the
burden shift to the Secretary to prove that the claimant i s capable
of perform ng sone type of work. Wen v. Sullivan, 925 F.2d 123,
125 (5th Cr. 1991). The claimant's age, education, and past work
experience are considered at the fifth step. 20 CF.R 8
404. 1520(f) .

W are limted in our review of the denial of disability
benefits to a consideration of two issues: (1) whether the

deci sion of the Secretary i s supported by substantial evidence, and

2 Toussant's insured disability status expired on Decenber 31,
1987.
3 If a claimant's inpairnent is listed, a finding of

disability is automati c.



(2) whether the Secretary applied the proper |egal standards. 42
U S . C 8 405(g); Anthony v. Sullivan, 954 F.2d 289, 292 (5th Cr.
1992). Toussant raises clains under both issues.

Substantial evidence is that which a reasonable m nd m ght
find adequate to support a conclusion. Ri chardson v. Perales, 91
S. . 1420, 1427 (1971). It is nore than a nere scintilla, but it
may be | ess than a preponderance. Anthony v. Sullivan, 954 F.2d at
295. A finding of no substantial evidence is appropriate only if
no credible evidentiary choices or nedical findings exist to
support the decision. Johnson v. Bowen, 864 F.2d 340, 343-344 (5th
Cir. 1988).

Toussant clains that the Secretary's decisionis not supported
by substantial evi dence because the ALJ did not neet his obligation
to develop a full and fair adm nistrative record. Specifically, he
contends that the ALJ failed to devel op a sufficient record when he
refused to order a consultative psychol ogi cal examnationwith . Q
testing. W assune, arguendo, that in appropriate circunstances
the ALJ's responsibility my remain even when a claimant 1is
represented by counsel at the hearing, as was the case here. Brown
v. Bowen, 827 F.2d 311, 312 (8th Cr. 1987). Failure to devel op an
adequat e record does not al ways require reversal; the clai mant nust
show t hat he has been prejudiced by that failure. Kane v. Heckler,
731 F.2d 1216, 1220 (5th Gr. 1984).

Consul tative exam nations are within the discretion of the ALJ
and are not required unless the record establishes that they are
necessary in order for the ALJ to make a decision on the claim

Pearson v. Bowen, 866 F.2d 809, 812 (5th Cr. 1989). See Jones V.
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Bowen, 829 F.2d 524, 526 (5th G r. 1987) (claimnt nust "raise a
suspi ci on concerni ng such an inpairnent necessary to require the
ALJ to order a consultative exam nation to discharge his duty of
“full inquiry'").

Toussant asserts that there was sufficient evidence before the
ALJ to support the request for the psychol ogical exam nation,
citing the Snatic report in which the doctor noted Toussant's
limted education and literacy, his claimthat his nedication nade
hi m sl eepy and weak and unable to drive, and testinony of his wfe
that "[t]he stroke even nessed up his head, his brains" and that
"It don't seemlike he's well enough to learn.”™ Both Toussant and
his wife testified that he had been forgetful ever since he had the
stroke.

The ALJ found otherwise, noting that Toussant had never
applied for disability insurance benefits on the basis of nental
i npai rment, but only on the basis of his stroke, and that Toussant
never expanded his claimto include a nental inpairnment prior to
the hearing. "When there is no contention that a claimant is
mentally retarded, a fewinstances in the record noting di m ni shed
intelligence do not require that the ALJ order an |I.Q test in
order to discharge his duty to fully and fairly develop the
record." Pierre v. Sullivan, 884 F.2d 799, 803 (5th Cr. 1989).
Further, the ALJ concl uded that no evi dence suggested a nervous or
enoti onal pathol ogy, that the record did not rai se any suspi ci on as
to a potentially disabling nental inpairnent, and that Toussant's
mental ability had not prevented his past work.

Al t hough there is sone evidence in the record of Toussant's



limted education, it is not such that would reveal the necessity
of a psychol ogical examnation. |In fact, Toussant stated that he
| eft school to work with his father; he never attributed his |ack
of education to any limted intellectual ability. H's counsel's
request for the psychol ogi cal exam nation was based on a reference
to Toussant's lack of education. The isolated statenents of
Toussant's wife, and the testinony regarding his forgetful ness are
not enough to require the ALJ to order the requested exam nati on.
ld. at 802-803.

We conclude that the ALJ did not abuse his discretion in
refusing to order the psychol ogi cal exam nation with |.Q testing
and that therefore he fulfilled his duty to develop the
adm ni strative record.

Toussant also clains that the Council erred in finding that
the nental retardation revealed by the Downing report, which the
Council considered, did not relate back to the period before his
i nsured status expired.

The Secretary concedes that the nere fact that an |I.Q test
was not perfornmed previously does not preclude a finding of earlier
retardation. Branham v. Heckler, 775 F.2d 1271, 1274 (4th Cr.
1985) . However, the Secretary points out that the Counci
supported its dismssal of the Downing report by observing that
"[t] he evidence of record through Decenber 22, 1988 shows no nenory
deficits or other nental inpairnent." |ndeed, the evidence in the
record suggested several reasons for the lowl.Q scores other than
a nmental inpairnent, including Toussant's lack of a fornmal

education, his head injury sustained in Septenber 1988, and, as Dr.
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Downi ng noted in his report, Toussant's poor eyesight.*

Furt her, Toussant has not shown any prejudice resulting from
the Council's disregard of the Downing report. An |.Q of 69,
W t hout the co-existence of another severe inpairnent during the
relevant tine period, does not neet a |listed inpairnent and cannot
be the sole grounds for a finding of disability. 20 CF.R Part
404, Subpart P, Appendix |, 88 12.05(B) (1.Q of 59 or Iless
required for finding of disability based solely on nental
retardation), 12.05(C) (requiring |l.Q of 60-70 and the presence of
at |east one other severe inpairnent). Even had the Council
accepted Dr. Downing's findings as relevant to the tine period in
question, the ALJ's finding that Toussant had no other severe
i npai rment woul d preclude a finding of disability solely on grounds
of nmental retardation.

We hold that substantial evidence in the record supports the
Council's conclusion that the Downing report revealing nental
retardation did not relate back to the period in question.
Further, we observe that, even if the Council should have
considered the substance of the Downing report, no prejudice

resulted to Toussant because his |.Q of 69 will not al one support

4 Toussant contends that the district court exceeded the
limts of judicial review when it concluded that Toussant's head
injury of Septenber 7, 1988, could have accounted for the current
| . Q scores and nmental retardation. The Council did not nention
this reason in its refusal to review the ALJ's decision. Because
we concl ude that Toussant has not shown any prejudice resulting
fromthe Council's failure to expound upon its reasons for
determning that the 1.Q testing did not relate back to the
crucial tinme period, any error on the part of the district court
in articulating such a reason is harnl ess. Babi neaux v. Heckler,
743 F.2d 1065, 1067 n. 2 (5th Cr. 1984) (where Secretary applied
correct standard, district court error was harnl ess).
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a finding of disability.

The ALJ determ ned that Toussant's inpairnent was not severe,
ending his evaluation at the second step of the analysis. The
controlling standard in this Crcuit for determ ning the severity
of an inpairnent is found in Stone v. Heckler, 752 F.2d 1099, 1101
(5th Gr. 1985): "'[A]n inpairnent can be consi dered as not severe
only if it is a slight abnormality [having] such m ninmal effect on
the individual that it would not be expected to interfere with the
individual's ability to work, irrespective of age, education or

wor k experience (enphasi s added) (quoting Estran v. Heckler, 745
F.2d 340, 341 (5th Gir. 1984)).5

Toussant clainms that the ALJ did not properly apply the Stone
standard in determning that his inpairnment was not severe.
Although in his findings, the ALJ cited Stone and stated that
Toussant did not have an inpairnment "which significantly limt[s]
his ability to perform basic work-related activities," his
conclusion is worded in nore restrictive | anguage:

"The Adm nistrative Law Judge concludes that the record

in this case does not substantiate the presence of an

i npai rment whi ch precluded cl ai mant from perform ng any
activity during the period in question and, therefore,

5 The reqgul ati ons define a non-severe inpairnment as one which
"does not significantly limt [a claimnt's] physical or nental
ability to do basic work activities." 20 CF.R 8§ 404.1521(a);
see also 20 CF. R 8§ 404.1520(c). In Stone v. Heckler, we
determ ned that this regulation was inconsistent with the

| anguage and | egi slative history of the Act because it unduly
limted the inpairnments for which benefits woul d be avail abl e.
752 F.2d at 1104-1105. Al though the Suprene Court upheld the
severity regulation in Bowen v. Yuckert, 482 U S. 137, 107 S.C
2287 (1987), we have held that Yuckert did not supersede our
standard set forth in Stone. Anthony v. Sullivan, 954 F.2d 289,
294-295 (5th Cr. 1992). Thus we wll consider the propriety of
the ALJ's severity determ nation under the Stone standard.
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the claimant did not have a severe inpairnent."”
(Enphasi s added.)

In Stone, we stated that, wunless the ALJ or the Council
referred to the Stone standard, we would assunme an incorrect
standard had been applied to the severity requirenent. Stone, 752
F.2d at 1106. Here, the ALJ foll owed our |ead and cited Stone as
the standard that he was applying. The restrictive | anguage in the
ALJ' s concl usion that Toussant had no i npairnent which "precluded”
hi m from wor ki ng, however, is in violation of Stone.

Further, our review of the evidence suggests that the ALJ's
step 2 conclusion is |ikely not supported by the evidence. The ALJ
considered, and did not discredit, the Snatic report. In his
report, Dr. Snatic described the limting effect that Toussant's
i npai rments woul d have on his ability to work and concl uded t hat:

"M. Toussant is probably not able to engage in

activities that require heavy manual |abor. H's problem

w th bal ance, possible weakness of th[e] left |eg and

sone sensory loss in the | eft hand woul d probably render

hi m unabl e to sustain heavy physical effort. . . He

seens physically able to sustainrelatively lighter mork

provided it did not require balancing. O course, t hese
sorts of jobs may be conpletely unavailable to him
because of his lack of experience, training, and
inability to read and wite."
W read this portion of the Snatic report as raising a question
under Stone as to whether Toussant's inpairnents had a "m ninal
effect” such that would "not be expected to interfere”" with his
ability to work.

Al t hough we acknowl edge that this is a close question, we

remand this to the Secretary for reconsideration of the Snatic

report in light of Stone. Cf. Anthony v. Sullivan, 954 F.2d at

295-296 (affirmng finding of no severe inpairnent where close
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question, but no evidence corresponding to that of the Snatic
report here).

In reexamning Dr. Snatic's Decenber 1988 report, the
Secretary should consider whether the head injury sustained by
Toussant in Septenber 1988 (or any other intervening factor)
altered his condition in such a way that the report is not
reflective of his condition as of Decenber 31, 1987.

Concl usi on

Al t hough we hold that the ALJ did not abuse its discretion in
refusing to order a psychol ogical exam nation with |.Q testing,
and that the Council's dism ssal of the i ndependent testing results
was not inproper, we remand to the Secretary for a determ nati on of
the severity of Toussant's inpairnent(s) in accord with our
standard set forth in Stone v. Heckler. W express no opinion as
to whether the Secretary should find that Toussant is or is not
di sabled within the neaning of the Act. The judgnent of the
district court is REVERSED and the cause is REMANDED to the
district court with directions that it be remanded to the Secretary
for further proceedi ngs consistent herewth.

REVERSED AND REMANDED
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