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Bef ore GARWOOD, HI GG NBOTHAM and BARKSDALE, Circuit Judges.”’
GARWOOD, Circuit Judge:
Plaintiff-appellant Henry Kelly (Kelly) injured his shoul der
while in jail and comenced this suit against the jail officials
after his release. The district court held a bench trial and

rendered judgnent for the defendants, holding that Kelly's suit was

barred by prescription and that he had failed to prove a denial of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



adequate nedical care. Kelly brings this appeal. W affirm
Facts and Proceedi ngs Bel ow

At the tines relevant tothis suit, Kelly was an inmate in the
Union Parish Jail in Farnerville, Louisiana, and the defendants-
appel |l ees were | aw enforcenent officials in Union Parish; John Day
(Day) was the jail admnistrator, Larry Averitt (Averitt) was the
sheriff of Union Parish, and Donal d Hol dnman (Hol dman) was t he chi ef
deputy in the sheriff's office.

In early July 1986, Kelly, whose ordinary duty was cooki ng for
the other inmates, assisted with sonme roofing work, allegedly on
Day's instructions. In doing so, he injured his right shoul der
when a gust of w nd blew against a piece of plywod that he was
lifting. Although according to his trial testinony he was in pain
from the nonment of the accident and conplained to the jailers
imedi ately, he first filled out a slip to receive nedical
attention approximately three weeks later, on July 28.! He sawthe
jail doctor, Dr. J. E. Booth (Booth), the sane day. Kelly told the
doctor that the pain in his arm went from his elbow to his
shoul der, and that he dropped things when he tried to pick themup.

Boot h prescribed nedication and told himnot to pick up anything

heavy.

. Kelly's trial testinony was sonewhat contradictory as to
these dates. He testified that he was injured on July 28 and that
he filled out a nedical request form three weeks |later. The

medi cal request form however, was dated July 28. Even after being
shown the formKelly reiterated his testinony that he had filled it
out three weeks after his injury. Because the nedical records
begin on July 28, we assune that Kelly's initial testinony about
the date of his injury was m staken. Wether the injury occurred
in early July or on July 28 is, in any event, immterial to the
out cone of the case.



Ei ght days |l ater, on August 5, Kelly conpl eted anot her nedi cal
request slip, and was again allowed to see Booth on the sane day.
He told Booth that his el bow and shoul der were no better and that
he had a popping sensation in his elbow. Booth took x-rays, which
wer e negative, and prescri bed an anti-inflammtory drug. Primarily
out of concern that Kelly m ght drop sonething in the kitchen and
burn hinmself, Booth advised him that he mght need to stop
performng kitchen duty for a while if his condition did not
i nprove. Although the jailer acconpanying Kelly heard this advice
and Booth noted it on the report, Booth did not consider the advice
mandatory and did not take further steps to communicate it to ot her
jail officials.

Kelly was thereafter relieved of kitchen duty for a period of
tinme; Kelly testified that he thought it was a total of four days,
and Day's recollection at trial was that it had been two weeks.
Kelly continued to experience painin his arm and he asked Day to
allow himto go to the Veterans Adm nistration (VA hospital in
Shreveport. Day refused, but said he would take Kelly there if
Booth instructed himto.

Kelly did not fill out another slip to see Booth about his arm
until April 5, 1987 (though in the intervening nonths he did see
Booth or other health officials on four occasions for unrelated
ail nents). On that date Kelly stated that he had fallen from a
chair on his right shoul der and aggravated his injury. Booth took
a second set of x-rays, but again found no fracture. He prescribed
nmore anti-inflanmmatory nedi ci ne.

Kelly was rel eased fromUnion Parish jail on May 18, 1987. A
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short tinme later, he sought treatnment for his shoulder at the VA
hospital. He underwent rotator cuff surgery in Novenber 1987 and
January 1989.

On May 18, 1988, one year to the day after his release from
the jail, Kelly comenced this action by filing a conpl ai nt agai nst
Day and Hol dman seeki ng nonetary damages under 42 U S.C. § 1983.
He al l eged that, contrary to Booth's nedical orders, he was forced
by the defendants to continue to work in the kitchen, and that the
lifting of pots and pans necessitated by that duty caused him
extrenme pain. He further alleged that despite his repeated
requests to be relieved of his work duties and his constant
conpl ai nts about his pain, Day and Hol dman ordered that he conti nue
his work, and threatened to transfer himto the state penitentiary
if he did not stop conplaining. Kelly clainmed that during the
entire period of his incarceration Day and Hol dnman had refused his
requests for nedical treatnent. This conduct, the conplaint
al l eged, anobunted to deliberate indifference to Kelly's serious
medi cal needs, in violation of his constitutional rights, and al so
gave rise to liability under state tort | awsQf or gross negligence,
intentional infliction of enotional distress, and other unnaned
intentional torts.

On June 8, 1988, the defendants answered the conplaint,
raising, inter alia, the defense that Kelly's suit was barred by
prescription. Averitt was added as a defendant on April 3, 1990.
In the sane April 1990 anendnent of his conplaint, Kelly added an
all egation that he suffered consi derabl e pain and suffering during

the delay in obtaining proper treatnent, for which he should be
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conpensat ed.

Foll ow ng a bench trial on May 17, 1991, the district court
entered judgnent in favor of the defendants. The court concl uded
that the action was barred by prescription, and that even if it
were not, Kelly had failed to prove a wongful denial of nedica
care. On the prescription argunent, the court rejected Kelly's
contention that wunder the doctrine of contra non valentem?
prescription did not begin to run against himuntil his injury was
di agnosed after his release fromjail. The court instead found
that Kelly "knew, or should have known, that the cause of action,
if any, had manifested itself with sufficient certainty to be
susceptible to proof in a court of justice." Through an anended
j udgnent dated June 18, 1991, the district court clarified that al
of Kelly's clainssQthe section 1983 clains and the pendent state
| aw cl ai mesQwere di sm ssed. Kelly brings this appeal.

Di scussi on

Because there is no specified federal statute of limtations
for section 1983 suits, federal courts borrow the forum state's
general personal injury limtations period. Owens v. Okure, 109
S.C. 573, 582 (1989); WIlson v. Garcia, 105 S.Ct. 1938, 1947-48
(1985). It is well settled that the one-year prescriptive period
of La. Cv. Code Ann. art. 3492 (West Supp. 1992) governs section
1983 suits agai nst Louisiana officials. See Elzy v. Roberson, 868

F.2d 793, 794 (5th Gr. 1989); Freeze v. Giffith, 849 F.2d 172,

2 "Contra non valentem' is shorthand for contra non
val entemagere nulla currit praescriptio, neaning "no prescription
runs agai nst a person unable to bring an action."
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175 (5th Cr. 1988) (per curiamnm

A federal court should give effect to the state's rules for
tolling a prescriptive period. Hardin v. Straub, 109 S.Ct. 1998,
2003 (1989); Jackson v. Johnson, 950 F.2d 263, 265 (5th Gr. 1992)
(per curiam. However, the determ nation of when a section 1983
action accrues is a matter of federal law. Burrell v. Newsonme, 883
F.2d 416, 418 (5th Gr. 1989). The standard used in this Grcuit

is that a cause of action accrues "'when the plaintiff knows or has

reason to know of the injury which is the basis of the action.""
ld. (quoting Lavellee v. Listi, 611 F.2d 1129, 1131 (5th Cr
1980)) .

Kelly argues that the prescriptive period did not beginto run
until he was aware of his loss, i.e., his danaged rotator cuff
requiring surgery, and that the nere fact that he had earlier
experienced pain or disconfort fromthe injury did not suffice to
comence the prescriptive period. As he did before the district
court, Kelly places primary reliance on Brown v. State, Through
Departnent of Correction, 354 So. 2d 633 (La. . App. 1977). In
Brown, an inmate wth a serious acidic stomach condition was
exam ned by physicians, who recommended a bland diet. The
Departnent of Correction failed to provide such a diet, with the
result that the inmate eventually was required to undergo surgery
entailing the renoval of seventy percent of his stomach. He filed
suit exactly one year after his surgery. After reviewng the
doctrine of contra non valentem the court concluded that Brown's
action for damages for the renoval of his stonmach was not

prescribed. Al though Brown "was |ong aware of the cause of his



pain and suffering and the inability of obtaining a bland diet,"
the defendant "failed to establish that the plaintiff knew or had
constructive knowl edge prior to a year fromfiling of his suit that
he would sustain the loss of part of his stomach.” [|d. at 635.
The di ssent argued that the prescriptive period should have begun
when Brown knew of the injury to himand the breach of duty that
caused his injury. ld. at 636 (Ponder, J., dissenting). The
district court in the present case indicated in its judgnment that
"[t]his Court cannot followthe majority opinion in Brown and nust
agree with the dissent."”

Loui si ana courts have recogni zed four categories of situations
in which contra non valentemmay prevent the running of |iberative
prescription: (1) where sone | egal cause prevents the courts from
t aki ng cogni zance of the plaintiff's action; (2) where a condition
coupled with a contract or connected with the proceedi ngs prevents
the plaintiff from suing; (3) where the defendant hinself takes
action effectually to prevent the plaintiff fromavailing hinself
of his cause of action; and (4) where the cause of action is not
known or reasonably knowable by the plaintiff, even though his
ignorance is not induced by the defendant. Corsey v. State
Departnent of Corrections, 375 So. 2d 1319, 1321-22 (La. 1979).
The Brown court stated the fourth of these categories to be
appl i cabl e when "t he cause of action has not manifested itself with
sufficient certainty to be susceptible of proof in a court of
justice." Brown, 354 So. 2d at 635.

In urging that this doctrine be applied to find that the

prescriptive period did not commence until after his rel ease from



jail, Kelly is effectively asking that this Court refer to state
law for its determnation of when his cause of action accrued.
Al t hough the Loui siana Suprenme Court has indicated that contra non
valentem is properly considered a doctrine of tolling and not
accrual, Owens v. Martin, 449 So. 2d 448, 451 n.4 (La. 1984),
application of the fourth category in these factual circunstances
i s tantamount to applyi ng an accrual doctrine and woul d subsune t he
principle that accrual of section 1983 actions is a nmatter of
federal law. We believe that under the test fromBurrell quoted
above, the district court was correct in sustaining the defense of
prescription for the section 1983 claim Kelly clearly knew prior
to his release fromjail of the "injury which is the basis for the
action," i.e., the alleged denial of nedical care.?

The accrual of Kelly's pendent state law clains is, however,
governed by state law. Wile we would tend to regard the district
court's ruling on prescription as, despite Brown, in accordance

with Louisiana as well as federal law,* it is not ultimately

3 Kelly al so suggests in passing that we nust consider the
ef fect on the running of the prescriptive period of the defendants
alleged threats to send him to the state penitentiary if he
continued to conplain. However, Kelly's own testinony indicates
that he continued to conplain despite these alleged threats,
bel yi ng the suggestion that they caused himto postpone assertion
of his legal rights. Also, these alleged threats canme in response
to his requests to be taken to the VA hospital or to another
out si de doctor. Because it is clear from his testinony that he
made no such request on the day of his release and could have
received no such threat, it follows that he commenced the action
nmore than a year after the last of the alleged threats could have
had any concei vabl e effect.

4 Four years after Brown, the sane Louisiana court of
appeals confronted a plaintiff who had injured his shoul der on
April 13, 1979, and filed suit on May 30, 1980, and who resisted
the defense of prescription by arguing that it was not until he
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necessary for us to resolve that question, because the district
court alsorejected Kelly's clains onthe nerits, a conclusion with
which we agree. The court stated in its judgnent:

"Assumng Plaintiff's claim is not barred by
prescription, it is difficult for this Court, now, to
find a cause of action. Every request for nedical
attention by Plaintiff was granted to Plaintiff. M. Day
admtted denying VA treatnent, but said he would have
sent Plaintiff to the VAif Dr. Booth had said to. M.
Day relied on the Doctor. As to Plaintiff's contention

reinjured his shoul der on August 13, 1979, that the full extent of
his April 13 injury becane apparent. The court rejected this
application of contra non valentem and held that the suit was
barred. Bernard v. Air Logistics, Inc., 407 So. 2d 469, 470 (La.
Ct. App. 1981), wit denied, 409 So. 2d 656 (La. 1982). The court

st at ed: "[P]laintiff knew he had suffered an actionable injury
fromthe date of the first fall. The fact that plaintiff did not
realize the full extent of his injury is not the controlling

factor. Know edge that he was hurt and that his injury was serious
enough to warrant substantial nedical attention is what controls."
ld. The court distinguished Brown, saying that in that case the
plaintiff was "unaware of the actionable nature of his ailnent
until the tinme that surgery was made a nedical necessity." 1d.
The formulation of the Bernard courtsqQi.e., looking to the first
monment the plaintiff realizes he has an actionable injury, rather
than to the time when the nost serious result of his injury becones
apparent sQi s consistent wwth an earlier readi ng of Louisiana | aw by
this Court, see Nivens v. Signal Gl & Gas Co., Inc., 520 F. 2d 1019
(5th Cr.), anmended, 523 F.2d 1382 (5th Gr. 1975) (per curiam
cert. denied, 96 S.Ct. 1509 (1976), and in our viewrenains the | aw
in Louisiana. See Laughlin v. Breaux, 515 So. 2d 480, 482 (La. C.
App. 1987); Dixon v. Houck, 466 So. 2d 57, 60 (La. C. App. 1985).

Even the cases that depart sonewhat fromthis principle do so
based on a characterization not available to KellysQthat the injury
sued upon is "distinct" from the one known earlier to the
plaintiff. See, e.g., Zunb v. R T. Vanderbilt Co., Inc., 527 So.
2d 1074, 1077 & n.2 (La. C. App. 1987). Kelly's situation could
not plausibly be so characterized. He testified that when his
shoul der injury persisted, he knew it was sonething nore than a
pul | ed muscl e, and for that reason demanded nedi cal treatnent from
the jail officials. To the extent, therefore, that his claimrests
on Day's alleged responsibility for theinjury itself, Kelly cannot
claimto have discovered that he had a serious, "distinct" injury
only after he left jail. WMreover, since it is his position that
he knew while in jail that he had an injury for which he was
entitled to treatnent, he cannot nmaintain that the w ongful ness of
any denial of nedical care by jail officials becane apparent only
in retrospect.



that he was forced to do heavy lifting in the kitchen,
this was a decision the Doctor allowed Plaintiff to nmake
- and he made it. The actions of the jail adm nistrators

were not violative of Plaintiff's rights.” (footnote
omtted)
The district court's findings are not clearly erroneous. Kel l'y

admtted that he was given a nedical request slip every tine he
asked for one, which was apparently only three tines in ten nonths
wth regard to his shouldersQor at |least that is a permssible

interpretation of his testinony.® He did not contend that he was

5 Kelly testified as follows on direct exam nation:

"Q Ckay. Wat action did any of these people take when
you told themthat you had pain in your shoul der?

"A. Medical slip. Fill out a nedical slip and take you
to the doctor.

"Q GCkay. Wat was the procedure as far as going to the
doctor at Union Parish Jail?

"A Fill out a slip, and whenever they had a jailer
available or, that could get you in to see the doctor
t hey woul d take you.

"Q Were you given a formto fill out every tine you
conpl ai ned of pain?

"A. Not every tine. | conplained constantly, but they
woul dn't give nme no form But when | demanded a form
t hey gave ne one."

On cross-exam nation, the defense attorney returned to this
topi c:

"Q After the August visit, when was the next tine that
you requested to see the doctor for your shoul der?

"A. | believe it was in April of '87.
"Q Ckay. So from August of '86 until April of 1987,

you nade no request to see Dr. Booth, or a doctor, for
your shoul der?
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ever denied the opportunity to see Booth when he filled out a slip.
Kelly also admtted that he never asked Booth to be sent to the VA
hospital or to be allowed to see another doctor. Kelly's claimfor
deni al of adequate nedical care boils down to a challenge to Day's
and t he ot her defendants' refusal to take himto the VA hospital or
to an orthopedic specialist despite the lack of any instruction
fromBooth to do so and the | ack of any further request by Kelly to
see Booth. The district court was correct in concluding that Kelly
failed to show a breach of the defendants' duty to provide
reasonabl e nedical care, see Elsey v. Sheriff of Parish of East
Bat on Rouge, 435 So. 2d 1104, 1106 (La. C. App.), wit denied, 440
So. 2d 762 (La. 1983), and failed to prove conduct that would give
rise to liability under any intentional tort theory.

It was also not clearly erroneous for the district court to
conclude that Booth left up to Kelly the decision of whether or not
to continue to work in the kitchen; Booth so stated in his
deposition, and Kelly did not allege in his testinony that any of
t he def endants di sregarded i nstructions fromBooth. Finally, with
regard to the initial assignnent to assist with the roofing work,

the only evidence was that Day asked Kelly to help out with that

"A. Verbal, yes. Witten, no.

"Q Ckay. Did you ever request to see Dr. Booth

vefbally?
"A. No, sir.
"Q These verbal requests would have been take ne

sonewhere where | can get sone help
"A. Were | can get sone help."

11



j ob. There was no showi ng of the dangerousness of the job, nor any

evi dence that would support a breach of a duty of care by Day.

Again, the district court was entirely correct in concluding that

Kelly had failed to prove negligence or any other tortious conduct.
Concl usi on

Because we find Kelly's points of error to be unavailing, the

judgnent of the district court is

AFFI RVED.
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