UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-3999

TI FCO, I NC. ,
Pl ai ntiff-Appellee,
VERSUS
AMERI CAN OFFSHORE FLEET, INC., ET AL.,
Def endant s,
LLOYDS UNDERWRI TERS OF LONDON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(88-3094- G

(Decenber 7, 1992)
Bef ore REYNALDO GARZA, DAVI S, and BARKSDALE, Circuit Judges.
BARKSDALE, Circuit Judge:?

Tifco, Inc., an insurance prem um finance conpany, obtained
summary judgnent in this diversity action against LlIoyds
Underwriters of London, under La. Rev. Stat. Ann. § 22:1180, for
recovery of insurance prem uns paid on behalf of Anmerican O fshore

Fl eet that LlIoyds never received. Because, as previously held by

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



this court, Prem umFi nanci ng Specialists v. International Surplus
Lines, 938 F.2d 50 (5th Cr. 1991), § 22:1180 protects insureds,
not prem um finance conpani es, we REVERSE.

| .

In the sumrer of 1987, Anerican O fshore Fleet (O fshore)
contacted Anerican |Insurance Agency of the South (AIAS), an
i nsurance broker through whomit had previously placed insurance,
seeki ng coverage for its marine operations. Al AS obtained quotes
on the desired coverage, one being from LlIoyds Underwiters of
London. 2

After receiving the LI oyds quote, AIAS contacted Tifco, Inc.,
seeking a |l oan on behalf of O fshore to pay the Lloyds prem uns.
Tifco was in the business of providing financing to third parties
for the paynent of premuns. Under a Prem um Fi nanci ng Agreenent
(PFA), it would advance funds for the paynent of premuns to the
insurer or an insurer's agent in return for the insured' s, or
prospective insured's, promse to repay the anount advanced in
accordance with certain terns.

On August 6, 1987, AIAS accepted Tifco's prem um financing
terms on behalf of Ofshore, creating the PFA that forns the basis
for this suit. On the sane day, AIAS requested Lloyds to bind
coverage for Ofshore, which it did. Relying on both the PFA and

confirmation of the Lloyds coverage by an internediate broker

2 The LI oyds quot e was obt ai ned t hrough a series of internediate
br okers: AIAS to Colonial Underwriters, Ltd. to Continental
Underwiters, Ltd. to London broker Price Forbes, Ltd. to LI oyds.



(Col oni al Underwriters, Ltd.), Tifco issued a check for $126,000 to
Al AS for the prem umpaynent to LI oyds. AlAS negoti ated the check,
but never paid Ll oyds.

In the neantine, Ofshore had obtained identical coverage
through a different chain of brokers. It denied having authorized
AlAS to bind coverage for it with Lloyds, and refused to neke
paynments under the Tifco PFA. Learning this, LlIoyds cancelled the
policy on August 20, 1987, only two weeks after coverage began
Tifco, |ikew se, cancelled the PFA, demandi ng rei nbursenent from
Al AS of the $126,000 plus interest. Al AS, in serious financial
trouble,® made a few paynents, but left an unpaid balance of
$95, 028. 07.

Tifco sued Ofshore, AIAS, and Colonial in district court in
July 1988, seeking recovery of the bal ance, and added LI oyds as a
defendant in February 1990. Tifco obtained consent judgnments
against AIAS and Ofshore in Septenber 1989, and voluntarily
dismssed its clainms against Colonial in Novenber 1990, |eaving
only its claimagainst LIoyds.

The district court denied Tifco's notion for sunmary j udgnent
agai nst Ll oyds i n August 1990. Subsequently, when LI oyds noved for
summary judgnent, Tifco noved for reconsideration of its notion.

Both parties stipulated that the sole i ssue was the application of

3 AlAS was sued in eleven other lawsuits involving defaul ted
PFA's. Ten consent judgnents and a judgnent for liability under
the Racketeer |Influence and Corrupt Organizations Act totalled
approximately $1.3 mllion. Utimately, AAS s president pleaded
guilty to crimnal mail fraud, and was sentenced to 12 nonths
i npri sonment .



La. Rev. Stat. Ann. § 22:1180. |In COctober 1991, the district court
awarded sunmary judgnent to Tifco, ordering Lloyds to pay the
bal ance and interest.
.
Ll oyds contends that the district court erred in holding that
§ 22:1180 controls, citing Premum Financing Specialists V.
International Surplus Lines, 938 F.2d 50 (5th Gr. 1991). The
district court did not have the benefit of Prem um Fi nanci ng when
it awarded judgnent.*
Section 22:1180 provides in part:

Any insurer which issues or delivers a policy or

contract of insurance pursuant to the application

or request of an agent or broker who is not

authorized to represent said insurer as an agent

shal |l be deened to have authorized such agent or

broker to receive on said insurer's behal f paynent

of any premum on such policy or contract of

i nsur ance. Such paynent to an agent or broker

shal | be deened to be paynent to the insurer.
La. Rev. Stat. Ann. § 22:1180. Thus, the statute protects an
i nsured when the insured pays premuns to certain types of agents
or brokers instead of directly to the insurer. |If such agent or
broker fails to pay the premuns to the insurance conpany, the
statute prevents the insurer from cancelling the coverage or
recovering those amounts fromthe insured. Gover v. Ratcliff, 526
So.2d 366 (La. App. 4th Gr. 1988); Fidelity & Casualty Co. of New
York v. Bordelon, 428 So. 2d 1162, 1163 (La. App. 5th Gr. 1983).

After conducting a thorough analysis of the case |aw before

4 Prem um Fi nancing was decided on August 9, 1991, and the
district court's order was entered two nonths |ater. Apparently,
neither party cited the case to the district court.
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it, the district court held that the statute applied. (As noted,

it was apparently not cited to Prem um Fi nancing.) Therefore

Ll oyds was deened to have authorized AIAS to receive prem um
paynments on its behalf; and Tifco's paynent to AIAS constituted
paynent to Lloyds.® O course, we review freely questions of
statutory interpretation. United States v. Arlen, 947 F.2d 139,

141 (5th Gr. 1991).

Loui si ana courts have addressed application of 8§ 22:1180 only
in cases brought by insureds, never in one brought by a prem um
finance conpany, as is the case here.® In Prem um Fi nanci ng,
however, this court held that a prem um finance conpany coul d not
recover under the statute, because it was enacted to protect
potentially unwary insureds, not sophisticated prem um finance
corporations that shoul d understand the i nsurance business and its
attendant ri sks. 938 F.2d at 54. Accordi ngly, prem um funds
advanced by the prem um finance conpany to an insurance agent who

converted them to his personal use were not deened to have been

received by the insurer. 1d.
5 The district court opinion focused on issues regarding the
chai n of brokers and the renedy sought. It did not address whet her

§ 22:1180 applies to premum finance conpanies, as opposed to
i nsur eds.

6 The five Louisiana cases addressing 8§ 22:1180 are DeSoto
Pari sh School Bd. v. INA 572 So. 2d 310 (La. App. 2d Cr. 1990);
Ray G bbins Certified Welders, Inc. v. Giggs, 543 So. 2d 68 (La.
App. 1st Cr. 1989); Gover v. Ratcliff, 526 So. 2d 366 (La. App.
4th G r. 1988); Jackson & Jackson, Inc. v. Louisiana Ofshore Ins.
Agency, Inc., 508 So. 2d 875 (La. App. 5th Gr. 1987); and Fidelity
& Casualty Co. of New York v. Bordelon, 428 So. 2d 1162 (La. App.
5th CGr. 1983).



W find no significant difference between Prem um Fi nancing
and this case. Both involve prem umfinance conpani es who advanced
prem um paynents to i nsurance agents who failed to forward themto
the insurer. |In both cases, it is a prem umfinance conpany, not
the insured, that is attenpting to claim the protection of 8§
22:1180. The fact that O fshore consented to judgnent against it
does not affect our decision; whether § 22:1180 could have
protected it fromthat judgnent is not before us, and the record
does not reveal the basis for the consent judgnent.’

Tifco's assertions that it would be "manifestly unjust” to
"di scrimnate against [insureds] who have to borrow noney to buy
i nsurance" ignores that Prem um Fi nanci ng does not deny § 22:1180
protection to insureds; it applies only to premum finance
conpani es who seek shelter under the statute. Furthernore, Tifco's
persi stent argunent agai nst the rational e behi nd Prem um Fi nanci ng

"is remarkable in light of the well-known and | ong-standi ng rul e of

! At oral argunent, Tifco urged that, wunder the consent
judgnent, as well as the PFA assignnent, it was subrogated to
O fshore's rights under 8§ 22:1180. |In its brief, however, it did
not raise this as an i ssue and, instead, devoted only two sentences
to this belatedly and i nproperly raised issue:

In this case, pursuant to the assignnent of rights
in the Prem um Finance Agreenent, Tifco stands in
the shoes of the insured, Anmerican O fshore, for
purposes of demanding the return of wunearned
prem uns. Tifco's interests and the insured's
interests are the sane.

Qoviously, this falls far short of the requisite citation to
authority and other argunent required, even if we were to address
this issue. See Fed. R App. P. 28. W decline to do so.
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decision in this circuit that one panel cannot overrul e another".
Samaad v. City of Dallas, 922 F.2d 216, 219 (5th Cr. 1991).

In sum we hold that Prem umFi nanci ng controls this case, and
that, therefore, the award of sunmmary judgnent to Tifco was in
error. Because Prem um Fi nancing dictates that § 22: 1180 does not
apply, we need not address Lloyds's additional argunents agai nst
its application.?®

L1l

For the foregoing reasons, the judgnent is REVERSED and this

judgnent is RENDERED in favor of LI oyds.
REVERSED and RENDERED

8 Nor do we deemcertification to the Louisiana Suprene Court,
requested in varying degrees by both parties, to be proper.
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