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DANI EL LOCKETT,
Pl ai ntiff-Appellant,
VERSUS

ED. C. DAY, WARDEN
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
CA 90 4458 M

June 3, 1993
Before KING DAVIS and WENER, G rcuit Judges.
DAVIS, Circuit Judge:!?

Dani el Lockett entered an Alford? plea in Louisiana state
court to mansl aughter. He had been charged with second-degree
murder. The state court sentenced himto fifteen years at hard
| abor. Lockett filed an application for post-conviction relief in

state court. The record does not showthat a state post-conviction

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.

°North Carolina v. Alford, 400 U S. 25, 91 S. C. 160, 27
L. Ed. 2d 162 (1970).



hearing was held on Lockett's issues.

After unsuccessfully pursuing his state renedies, Lockett
petitioned for wit of habeas corpus in federal court. In his
petition, Lockett clained that he received ineffective assistance
of counsel, which caused himto plead guilty, for counsel failing
tointerviewalibi wtnesses and for counsel failing to confer with
Lockett concerning pre-trial notions. Lockett also clained due
process violations from his guilty plea because he did not
understand the charges and the court failed to find a factual basis
for his plea. In its response, the State waived any failure by
Lockett to exhaust his state renedies. The district court, after
reviewwing the record, dismssed the petition and issued a
certificate of probable cause for an appeal.

.
A

The district court concluded that, as to Lockett's due process
claim regarding his understanding of the charges, Lockett "was
fully aware of the nature and consequences of the offense to which
he was charged and that he knowingly and intelligently plead
guilty." Lockett does not argue this issue on appeal and,
therefore, the issue is deened abandoned. Wuods v. Witley, 933
F.2d 321, 322 n. 2. (5th Cr. 1992). The district court's
determ nation should be affirned.

Lockett does contest the other due process issue. He argues
t hat he was deni ed due process of | aw because the state trial court

failed to find a factual basis for his Alford plea and that the



district court erred in concluding that there was a factual basis.

Atrial court constitutionally may accept a plea of guilty by
a def endant who mai ntains his i nnocence if there is evidence of his
guilt, i.e., a factual basis for his guilt. North Carolina v.
Al ford, 400 U.S. 25, 37-38, 91 S.Ct. 160, 27 L.Ed.2d 162 (1970).
"In Wllett v. Georgia, 608 F.2d 538, 540 (5th Cr. 1979), we held
that, when a defendant pleads quilty while proclaimng his
i nnocence, the court conmts constitutional error by accepting the
pl ea wi thout ascertaining that there is a factual basis for it."
Banks v. McGougan, 717 F.2d 186, 188 (5th Cr. 1983). In Wllett,
the trial transcript revealed that, although the court and
defendant's counsel said there was factual support for the plea,
the transcript did not contain evidence denonstrati ng defendant's
guilt. Wllett, 608 F.2d at 541. The petitioner had therefore
"all eged facts that, if proved, would entitle himto habeas cor pus
relief." 1d.

The state record indicates that when the trial court accepted
Lockett's Alford plea, the court heard no evidence of Lockett's
guilt or made findings onthis issue. |In concluding that the trial
court had a factual basis for his plea, the district court relied
on a statenent by Lockett of "other acts" evidence inplicating him
in an earlier robbery. 1In the statenent Lockett asserted that he
and the homcide victim WIIlie Canpbell, comm tted robbery several
days before the hom cide. According to Lockett, Canpbell wanted to
confess to the robbery, but Lockett did not.

Al though this statenent is evidence of a notive for the



homcide, it is insufficient to establish that Lockett nurdered
Campbell. See Alford, 400 U S. at 37. Further, the trial court
did not nention this evidence before accepting Lockett's plea.
Therefore, Lockett has established that the record does not contain
an adequate factual basis for the plea. However, the state should
be permtted to present to the district court evidence show ng the
factual basis for Lockett's plea. Wllett, 608 F.2d at 541.
"[T]he public interest requires that opportunity be given to
present evidence which m ght show that the petitioner suffered no
constitutional deprivation." ld. (internal quotations and
citations omtted). For this reason, the district court's judgnent
rejecting this claimis vacated and the case is remanded for an
evidentiary hearing to allow the state to attenpt to present a
factual basis of Lockett's qguilt.
B

Lockett argues that his counsel was i neffective for wongfully
advi sing Lockett to plead guilty. Lockett alleges two i nstances of
counsel's ineffectiveness: failing to interview alibi wtnesses
and failing to inform him of the trial court's ruling which
suppressed Lockett's statenents about the alleged burglary
commtted by Lockett and the hom cide victim Lockett argues that,
if either one of these ineffective instances had not occurred, he
woul d have nmai ntai ned his plea of not guilty and woul d have gone to
trial.

To show a constitutional violation, Lockett "nust denonstrate

not only that his counsel's performance was deficient, but also



that the deficient performance prejudiced the defense.”" U S v.
Smth, 915 F.2d 959, 963 (5th Cr. 1990). To prove deficiency,
Lockett "nust show that counsel's representation fell below an
obj ective standard of reasonabl eness.” Strickland v. Washi ngton,
466 U. S. 668, 688, 104 S. . 2052, 80 L.Ed.2d 674 (1984). To prove
prejudi ce, Lockett "nust show that there is a reasonable
probability that, but for counsel's errors, he would not have
pl eaded guilty and woul d have insisted on going to trial." Hill v.
Lockhart, 474 U.S. 52, 59, 106 S.C. 366, 88 L.Ed.2d 203 (1985).
Where the alleged error of counsel is "a failure to investigate or
di scover potentially exculpatory evidence," that determ nation
"W |l depend on the likelihood that discovery of the evidence would
have |ed counsel to change his recomendation as to the plea.”
HIll, 474 U. S. at 59.

In dismssing Lockett's claim based on counsel's alleged
failure to interviewalibi witnesses, the district court relied on
Lockett's failure to state what the alibi w tnesses would have said
or how these interviews would have affected the outcone of the
case. Further, the district court relied on Lockett's waiver of
his right to conpul sory process by his guilty plea. This claim
fails the "prejudice" prong of the Strickland test. Lockett knew
if he was with an alibi w tness when the nurder occurred. Thus it
is unlikely that counsel's interview of Lockett's alleged alibi
wi t nesses woul d have unearthed i nformati on of which Lockett was not
al ready aware, and that would have caused Lockett to change his

decision to plead guilty.



The trial court also rejected Lockett's claim concerning
counsel's failure to informhimthat the trial court had granted
his notion to suppress statenents Lockett nmade about the all eged
burglary. The district court relied on the transcript indicating
that Lockett was present when the trial court nmade its ruling and
on Lockett's failure to ask the trial court about the ruling when
he pl eaded guilty.

"[T] he district court need not hold an evidentiary hearing
when the record from state court is adequate to dispose of the
claim" Joseph v. Butler, 838 F.2d 786, 788 (5th Cr. 1988). The
record indicates that Lockett decided to plead guilty during a
conversation with his lawer "just prior to coming in [the
courtroon]" to hear the court's ruling on the notion to suppress.
Mor eover, Lockett was called to the stand al nost imedi ately after
the district court ruled in Lockett's favor. So the record
i ndi cates that Lockett was present in the courtroomwhen the court
made its ruling. That part of the record al so suggests that the
outcone of the notion to suppress was not a material factor in
Lockett's decision to plead guilty. So this claimalso fails the
"prejudice" prong of the Strickland test.

For the above reasons, the judgnment of the district court is
affirmed in part, vacated in part, and renmanded for further

proceedi ngs consistent with this opinion.



