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Bef ore GARWOOD, HI GG NBOTHAM and BARKSDALE, Circuit Judges.”
GARWOOD, Circuit Judge:

Plaintiff-appellant Irwin H Davlin (Davlin) comenced this

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



adversary proceeding in the bankruptcy case of debtor Southern
Standard Fittings Conpany, Inc. (Southern) asking that the clai mof
def endant - appel | ee Fi del cor Busi ness Credit Corporation (Fidelcor)
be equitably subordinated. Davlin brings this appeal from the
district court's decision affirmng the bankruptcy court's deni al
of the requested equitable subordination. W affirm

Facts and Proceedi ngs Bel ow

In March 1987, Standard Fittings Conpany (Standard), a
manuf acturer of high-pressure fittings and flanges, entered into a
financing agreenent with Fidelcor. Under the agreenent, Fidelcor
agreed to advance, on the security of Standard's accounts
recei vable, up to seventy-five percent of the net anmount of those
acceptabl e accounts, the determ nation of "acceptable" accounts
being left to Fidelcor's sole discretion. Fidelcor also agreed to
advance up to fifty percent of the aggregate principal anmount of
Standard's eligible and acceptable notes receivable, and up to
forty percent of the value of Standard's eligible and acceptable
raw and finished inventory. Agai n, acceptability was to be
determ ned solely by Fidelcor, as was the value of the inventory.
Fi del cor al so acquired a security interest in Standard's inventory
and notes receivabl e.

Paynents on accounts receivable were to be received by
Standard in trust for Fidelcor, and delivered to Fidelcor on the
day of receipt. At Fidelcor's option, they could be delivered to
a | ock box. Standard agreed to endorse all notes receivable to
Fidelcor and to instruct the nmakers of the notes to pay Fidelcor

directly. Fidelcor reserved the right at any tine during business



hours to inspect Standard's premses and to audit Standard's
accounts, records, and correspondence. Standard appoi nted Fi del cor
as its attorney-in-fact, enabling Fidelcor to receive and open
correspondence addressed to Standard, to sign for Standard on any
invoice or bill of lading relating to collateral, and to do al
ot her things necessary to carry out the agreenent.

Fi del cor made an initial $4,000,000 inventory advance. Under
t he agreenent, the outstanding principal of this | oan was required
to be reduced by $83,333.33 each nonth, so as to be reduced by
$1, 000,000 at the end of the first year. Fi del cor al so nmade an
additional term |loan of $1,800,000 that was also subject to a
mont hly anortization paynent. From March 31, 1987 to April 29
1988, Fidelcor was the sole source of operating capital for
Standard (and, later, its successor, Southern).

On or about August 28, 1987, Davlin, the controlling ower of
Standard, sold Standard's assets to a group of purchasers who
formed the acquiring entity, Southern. On Novenber 11, 1987, an
agreenent was reached whereby, inter alia: (1) Fidelcor agreed to
fund Sout hern under the financing agreenent previously entered into
wth Standard until February 15, 1988, and Southern assuned al
obligations and i ndebt edness of Standard under that agreenent; (2)
Fidel cor agreed to refrain until February 15, 1988 from taking
| egal action based upon then-existing defaults under the agreenent;
(3) Davlin pledged a $3,000,000 letter of credit to Fidelcor as
additional security for the loan; (4) Fidelcor received an
additional security interest in certain real property; and (5)

Fidelcor was allowed to send a field examner to renmin at



Southern's plant indefinitely to report on activities there.

Southern filed a voluntary petition under Chapter 11 of the
Bankruptcy Code on January 25, 1988. Three days |ater, Fidelcor
and Allied Bank of Texas (Allied) entered into a cash coll ateral
agreenent with Southern that was approved by t he bankruptcy court.?
Al lied had until March 1987 been the principal source of financing
for Standard's business operations. Wen Standard entered intoits
March 1987 agreenment with Fidel cor, Standard had paid the bal ance
owed to Allied, and Allied had remai ned a creditor of Davlin al one
with a nortgage, which was second to Fidelcor's, on certain assets
of Standard. The January 1988 cash «collateral agreenent
essentially preserved the terns and conditions of the existing
financi ng agreenent, except that the accounts receivabl e advance
rate was reduced to sixty-five percent.

After the filing of the bankruptcy petition, Fidelcor received
directly all paynents nade to Sout hern for accounts receivable. It
also controlled Southern's billings to the extent of directly
receiving sales invoices and bills of lading, and nailing these
docunents to custoners with instructions to nake paynent directly
to Fidelcor. 1In addition, Fidelcor exercised sone influence over
Sout hern's di sbursenents by regularly inquiring as to which bills
needed to be paid at certain tines, and then structuring its

advances so t hat enough was advanced to cover only paynent of those

. Under section 363(c)(2) of the Bankruptcy Code, a trustee
may not use cash collateral w thout authorization of the
bankruptcy court or the consent of the entity holding a security
interest in the collateral.



necessary bills.? Fidelcor placed limts on the accounts of
custoners who had long business relationships wth Southern.
Fi del cor al so, to the detrinent of Sout hern's  busi ness
relationships, directly contacted account debtors about paynent.
Funding from Fidelcor for raw material purchases virtually
ceased after the bankruptcy petition. This halt in funding
hi ndered Southern's sales and prevented it from reducing its
backl og of sales orders. The funding cutbacks al so necessitated
the layoff of enployees by Southern, a step that was urged by
Fi del cor on two occasi ons. For several reasons, the anount of
fundi ng provi ded by Fi del cor after bankruptcy was consistently | ess
t han Sout hern cal cul ated shoul d be avail abl e under the agreenent.
Davlin alleges that one cause was Fidelcor's inconsistent and
arbitrary determ nations of eligible and ineligible accounts.® He
further clainms that Fidelcor withheld funds paid on an ineligible
account, a departure fromits pre-bankruptcy practice and an action
not authorized by the | oan agreenent. I n addition, he contends
that Fidelcor conputed the value of eligible inventory (forty

percent of which was the ceiling on inventory advances) in a manner

2 According to the bankruptcy court's findings, in only one
instance was it clear that Fidelcor paid or directed paynent of a
specific bill. This occurred after the closing of Southern's

facilities on May 8, 1988, when Fidelcor, after consultation with
t he bankruptcy court, nmade paynents for guard service, utilities,
and property insurance.

3 Prior to Southern's bankruptcy, Fidelcor apparently followed
a practice of deeming all receivables | ess than ninety days old
eligible. After bankruptcy, it allegedly (1) declared

recei vables Il ess than ninety days old ineligible if the account
debtor al so had other debts nore than ninety days old, and (2)

pl aced arbitrary maximumlimts on the anount of receivables in
certain accounts that it would consider eligible.
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that resulted in a steady reduction of available funds and a
liquidation of Southern's debt as it sold inventory.* The
bankruptcy court found that Fidel cor encouraged the |iquidation of
finished goods as scrap or at greatly reduced prices. Finally,
Davl in argues that when Fidelcor's calculation of forty percent of
the value of eligible inventory was |ess than the anount of the
i nventory then outstandi ng, Fidelcor should not have reduced the
funds avail abl e under other parts of the | oan agreenent to nake up
for this shortfall.

Over the first nine nonths of the |oan agreenent, i.e.,
t hrough Decenber 1987, the total principal reduction on Fidelcor's
| oan had been $749, 000. During the first four nonths after
Southern filed its bankruptcy petition, the total principa
reduction was $1, 877, 000. Fi del cor al so received approximately
$3,900,000 from Southern's pre- and post-petition accounts
recei vable during that four-nonth period. Fi del cor term nated
funding for Southern at the end of April 1988.

On April 8, 1988, Davlin commenced an adversary proceeding in
Sout hern's bankruptcy to equitably subordinate Fidelcor's claim
under section 510(c) of the Bankruptcy Code (11 U S.C. 8§ 510(c)).
Sout hern was added as a plaintiff in Decenber 1988, and a trial on

the issue of liability was held on January 26 and March 6 and 7,

4 Fi del cor evidently made a ten percent accounting debit for
cost of sale on each sale frominventory, so that each sale
reduced the eligible inventory account by fifty percent of the
val ue of the itemsold, but only forty percent of the val ue of
the replacenent item was subsequently added back in. Davlin
argues that as a consequence sales of inventory automatically and
continually reduced the anobunt Sout hern was able to borrow.
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1989. On Septenber 28, 1989, the bankruptcy court entered findings
of fact and conclusions of [|aw. Noting that Fidelcor's conduct
closely matched that of the creditor in a case before the court in
1986-87 in which it had ordered equitabl e subordi nati on, see Matter
of dark Pipe and Supply Co., Inc., 87 B.R 21 (E. D. La. 1988), and
relying on this Court's recent decision affirmng that order, 870
F.2d 1022 (5th Cr. 1989) (Cark Pipe 1), the bankruptcy court
concluded that Fidelcor had exercised effective control over
Southern and utilized that control in a manner inequitable to other
creditors. The court concluded that Fidelcor kept the conpany
operating solely in order to liquidate inventory and increase
accounts receivable, and that it effectively shut off paynents to
ot her creditors. The bankruptcy court ordered that Fidelcor's
cl ai mbe subordi nated to those of unsecured creditors to the extent
of the harmcaused by its inequitable actions, and directed that a
second trial be held to determ ne the extent of subordi nation.

Fi del cor appealed to the district court. Wile the appeal was
pendi ng, this Court withdrewits previous opinioninthe dark Pipe
case and issued a decision holding that the degree of control
exercised by the lender in that case did not rise to the |evel
warranting equitable subordination. 893 F.2d 693 (5th Gr. 1990)
(Cark Pipe ll). The district court then remanded this case to the
bankruptcy court for reconsiderationinlight of Clark Pipell. On
August 28, 1990, the bankruptcy court issued a decision slightly
modi fying its factual findings and reversing its conclusion. It
di sm ssed the equitable-subordination conplaint, holding that,

given the broad powers allowed Fidelcor by the |oan agreenent,



under Clark Pipe Il Fidelcor did not exercise inproper control or
act inequitably.

On Septenber 7, 1990, the Trustee and creditor First
Interstate Bank of Texas, N. A (First Interstate), successor to
Allied, filed a notion for a newtrial, arguing that the dark Pipe
Il decision established the relevance of evidence that the
plaintiffs had not introduced at trial. The bankruptcy court heard
oral argunent on the notion on Cctober 16, and denied it on January
25, 1991. Davlin brings this appeal from the district court's
af firmance of the bankruptcy court's judgnent.?®

Di scussi on

This Court has identified three conditions that nust be
present for equitable subordination to be appropriate: (1) the
cl ai mant nust have engaged i n sone type of inequitable conduct; (2)
the m sconduct nust have injured the creditors of the bankrupt or
conferred an unfair advantage on the clainmant; and (3) equitable
subordi nati on nust not be inconsistent wwth the provisions of the
Bankruptcy Code. Matter of M ssionary Baptist Foundation of
America, Inc., 712 F.2d 206, 212 (5th Cr. 1983). Three genera
categories of conduct have been deened sufficient to neet the first
condition: (1) fraud, illegality, or breach of fiduciary duties;
(2) undercapitalization; and (3) the claimant's use of the debtor
as a nere instrunentality or alter ego. Matter of Fabricators,

Inc., 926 F.2d 1458, 1467 (5th Gr. 1991); M ssionary Baptist, 712

5 This appeal was initially brought by National Asset Bank,
successor to First Interstate, and by Davlin. National Asset
Bank, however, has dism ssed its appeal.
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F.2d at 212. Wiether a creditor's conduct was so egregious as to
justify equitable subordination is a |egal question reviewabl e de
novo. Clark Pipe Il, 893 F.2d at 699 n.5. However, satisfaction
of the three conditions nerely permts a bankruptcy court to
equitably subordinate a claim-it does not conpel that renedy.
Fabricators, 926 F.2d at 1464 n.9. The bankruptcy court's factual
findings wll not be set aside wunless clearly erroneous.
Bankruptcy Rule 8013; Matter of Jordan, 927 F.2d 221, 223-24 (5th
CGr. 1991).

In Cark Pipe Il, we clarified the effect of a | oan agreenent
giving the |l ender broad discretion in its level of funding on the
determ nation of whether the lender's reduction in funding
constitutes inequitable conduct. The facts there were closely
anal ogous to those of the present case. Associates |ent noney to
Cl ark Pipe secured by an assignnent of accounts receivable and an
i nventory nortgage. Associ ates based the anbunt of its advances on
a percentage of the eligible accounts receivable, although the
agreenent allowed Associates to reduce the advance rate in its
di scretion. In early 1982, as Cark Pipe's business condition
becane desperate, Associates reduced its advance rate so that C ark
Pipe had only enough noney to pay the vendors and creditors
essential to keeping its doors open. Cark Pipe sold inventory,
the proceeds of which were used to pay off past advances from
Associates. Cark Pipe then decl ared bankruptcy in May 1982.

Al t hough Associates had effectively directed Cark Pipe's
liquidation, and the testinony of Associates' |oan officer

corroborated that he had structured the | oans so that there woul d



be only enough for Clark Pipe to turn inventory into receivables,
we rejected equitabl e subordi nati on because Associ ates' power over
Clark Pipe's affairs was conferred by the |oan agreenent, and
Associ ates had not acted i nconsistently with the agreenent. 1|d. at
701. W stated:

"Through its | oan  agreenent, every |lender
effectively exercises 'control' over its borrower to sone
degree. A lender in Associates' position wll usually
possess 'control' in the sense that it can forecl ose or
drastically reduce the debtor's financing. The purpose
of equitabl e subordination is to distinguish between the
unil ateral renedies that a creditor may properly enforce
pursuant to its agreenents with the debtor and other
i nequi t abl e conduct such as fraud, m srepresentation, or
t he exercise of such total control over the debtor as to
have essentially replaced its decision-making capacity
with that of the I ender. The crucial distinction between
what is inequitable and what a | ender can reasonably and
legitimately do to protect 1its interests is the
di stinction between the existence of 'control' and the
exercise of that 'control' to direct the activities of
the debtor." 1d.

We distinguished In re Anmerican Lunber Co., 5 B.R 470 (D. M nn.
1980), by noting that, unlike the debtor in that case, Associ ates
had not owned any stock in Cark Pipe, had not made managenent
deci si ons such as deciding which creditors to prefer or which bills
to pay, had not placed any of its enployees as officers or
directors of Cark Pipe, had never influenced the renoval of any
Cl ark Pi pe personnel, and had not directed Clark Pipe not to pay
vendors. Clark Pipe Il, 793 F.2d at 702. W further noted that
Associates did not mslead creditors to continue supplying Cark
Pi pe, and, nost inportant, Associates did not coerce Cark Pipe
into executing new security agreenents in its favor after Cark
Pi pe becane insolvent. | d. "Associ ates' control over dark's

finances, admttedly powerful and ultimately severe, was based
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solely on the exercise of powers found in the | oan agreenent." |d.

The | esson that energes fromC ark Pipe Il is that, absent a
situation in which the debtor ceases to have i ndependent exi stence,
the exercise of control over a debtor's affairs made possible by a
| ender's fi nanci al | everage wll not support equi t abl e

subordination so long as the actual neans enployed are those

contenplated by a freely negotiated |oan agreenent. I n other
words, absent fraud, illegality, or breach of fiduciary duty,
contractually designated renedies will not be disallowed sinply

because they have the practical effect of dictating an insol vent
debtor's busi ness decisions, even though the creditor resorts to
the renmedies realizing and intending that this consequence wl|
foll ow.

Viewing Davlin's contentions in this light, we conclude that
they nust fail. They are alnost entirely challenges to Fidelcor's
exerci se of powers conferred by the | oan agreenent (e.g., "Fidelcor
used its discretion to |limt availability of funds to determ ne
which creditors would be paid and to require the term nation of
sever al enpl oyees. "). Davliin's <challenges to Fidelcor's
calculations of the eligible inventory loan anmpbunts and to its
determ nations of eligible accounts receivable address natters
reserved under the agreenent to Fidelcor's sole discretion. The
bankruptcy court found that there was no ultimtely persuasive
evi dence that, given Fidelcor's discretion under the agreenent, its
funding during the relevant tinme period was inconsistent with the
| oan formula, and Davlin has not shown any convi nci ng reason for us

to disturb that finding. Mreover, as in Gark Pipe Il, Fidelcor
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does not appear to have actually usurped managenent of Sout hern,
but rather at nost exercised a type of veto over Southern's
managenent deci si ons by nmaki ng fundi ng choi ces permtted under the
agr eenent . There are no allegations that Fidelcor nade
m srepresentations to other creditors.

I n sone respects Fidelcor's invol venent in Sout hern's busi ness
was nore extensive than Associates' involvenent in Cark Pipe's;
wher eas Associ ates apparently relied entirely on restrictions in
funding to effect desired results on Cark Pipe's operations,
Fi del cor al so becane involved to the extent of billing custoners
directly and placing limts on the accounts of certain custoners.
However, as the bankruptcy court found, these actions too were
either directly authorized or inplicitly allowed by Fidelcor's
broad protections under the |oan agreenent. Paragraph 14 of the
agreenent enpowered Fidelcor, wthout notice to or consent from
Southern, to alter the ternms of Southern's business arrangenents
wth its custonmers by conpromsing or extending the tinme for
paynment on accounts receivable, or by accepting the return of goods
represented by accounts receivable. Par agraph 15 appointed
Fi del cor Sout hern's attorney-in-fact, wwth the authority to receive
correspondence and send notices to account debtors. Mor eover
under the | oan agreenent all accounts receivable were collateral,
not nerely the accounts deened "eligible" for purposes of
Fi del cor's fundi ng fornul a.

Davlin next ar gues t hat Sout hern's situation IS
di stinguishable from Cark Pipe's in that Fidelcor's injurious

conduct occurred after Southern had filed for Dbankruptcy
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protection. He relies on the Cark Pipe Il court's observation
that the | oan agreenent did not give Associates total control over
t he debtor because "[a]t all material tinmes Cark had the power to
act autononously and, if it chose, to disregard the advice of
Associ ates; for exanple, Cark was free to shut its doors at any
tinme it chose to do so and to file for bankruptcy.”" dark Pipe ll,
893 F.2d at 702. Davlin argues that, already being in bankruptcy,
Southern (and Southern's other creditors) had no neans of
protection from Fidelcor's self-serving acts other than to seek
equi t abl e subordi nati on. W see no reason, however, why the
coercive power w el ded by a | ender woul d be greater over a borrower
under the jurisdiction of the bankruptcy court than over one
fighting to stave of f bankruptcy; indeed, the contrary supposition
seens nore plausible. W therefore find no basis for
di stinguishing Cark Pipe Il on this ground.?®

Finally, Davlin contends that the bankruptcy court erred in
denying the notion for a newtrial filed by the Trustee and First
I nterstate. He contends that both the original |oan agreenent
bet ween Standard and Fi del cor and the January 1988 cash col | ateral
agreenent were entered into when the conpany was struggling or
i nsol vent and | acked sufficient bargaining power to engage in an
arms length transaction. He argues that evidence of the

negotiation of the original |oan agreenent was not introduced at

In addition, abandoning the effort to distinguish Cark Pipe
, Davlin argues that the decision is contrary to the underlying
licies of the Bankruptcy Code. This panel, however, is not at
berty to overrule or disregard a prior deci sion of this Court.
re Hunbl e Place Joint Venture, 936 F.2d 814, 817 (5th Cr.
1
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trial because under existing jurisprudence it was not pertinent,
but that after Cark Pipe Il it becane an issue of inportance to
this case.

Even if an intervening change in the controlling aw m ght in
sone instances furnish grounds for a new trial under Federal Rule
of Civil Procedure 59(a),’ Davlin has not shown hinself entitled to
relief under the circunstances of this case. First, he shoul d have
requested a new trial when the case was first renmanded from the
district court rather than waiting until the bankruptcy court had
made a second di sposition. Mor eover, he has not denonstrated a
"change" in the law that renders it unfair to hold himto his
initial presentation of his case. CCark Pipe Il did not create a
new cause of action; it rejected the application of the equitable
subordi nation doctrine to the facts before it. It is true that
this Court grounded its Clark Pipe Il decision on the fact that al
of Associates' actions were taken pursuant to |loan and security
agreenents "entered into at arms length prior to Cdark's

i nsolvency." Cdark Pipell, 893 F.2d at 702. However, in doing so

! The cl osest parallel that we have found in this Grcuit's
case lawis Del Ro D stributing, Inc. v. Adol ph Coors Co., 589
F.2d 176 (5th GCr.), cert. denied, 100 S.C. 80 (1979). In that
case, a distributor brought a Sherman Act suit agai nst a brewer
and wai ved any clai munder the Texas antitrust |laws. On the day
he rested his case, the Suprene Court handed down a deci sion
strengt heni ng the standard of proof in Sherman Act cases by
overruling its fornmer per se approach to vertical territorial
restrictions and replacing it with a rul e-of -reason approach.

The plaintiff's notion for a newtrial to allow himto resurrect
his state clains was denied. This Court affirmed the denial,
noti ng that because the Suprenme Court had granted certiorari on
the case before trial, the plaintiff's contention of surprise was
not conpelling and he had failed to show mani fest injustice. |d.
at 178-79.
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the Court was nerely applying the established requirenent that the
creditor act inequitably. There was nothing prior to Cark Pipe Il
barring Davlin from showing that Fidelcor acted inequitably in
procuring the | oan agreenent, suggesting that such a show ng woul d
not be relevant to equitable subordination, or indicating that
evi dence of disparity of bargaining position would not be useful in
such a showi ng. |ndeed, as noted above, the American Lunber court
enphasi zed the <creditor's <coercive procurenment of security
agreenents; if Davlin believed that Fidelcor's conduct in
connection with the 1987 |oan agreenent warranted equitable
subordi nation, there was anple basis under existing |aw for
including it in his conplaint.?
Concl usi on
Because we find Davlin's contentions to be unavailing, the

judgnent of the district court is

AFFI RVED. °
8 Davlin suggests to this Court that because of the state of
the law prior to Cark Pipe Il he was prevented from i ntroduci ng

evidence at trial regarding the negotiation of the March 1987

| oan agreenent. Again, however, any barrier that existed was a
consequence of his litigation strategy, not of the applicable

| aw. Because Davlin challenged only conduct after January 1988,
and sought to introduce evidence of the earlier events only as
hi st ori cal background rather than as evidence of coercion, his
presentation of events prior to bankruptcy was limted on

rel evancy grounds, and his discussion of the negotiations
precedi ng the March 1987 | oan agreenent was precluded by the
parol evidence rule.

o Fi del cor asks that this Court inpose danages on Davlin and
Nat i onal Asset Bank for prosecution of a frivolous appeal. See
Fed. R App. P. 38. As discussed supra, the distinction between
Clark Pipe Il and a case in which equitable subordination is

warrant ed, such as Anerican Lunber, turns on an aggregation of
facts about the creditor's conduct and the circunstances of the
parties' dealings. As also noted above, this case is not
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factually identical to Clark Pipe Il, and indeed is in sone
respects arguably an internedi ate case between Cark Pipe Il and
American Lunber. Therefore, although we conclude that Davlin's
appeal should be rejected, it was not so plainly lacking in nerit
as to warrant an award of damages. Fidelcor's request is denied.
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