IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-3870

OLD TI ME ENTERPRI SES, | NC.,

Pl aintiff,

VERSUS
M CHAEL L. BROMI NG et al.,

Def endant s,

| NTERNATI ONAL COFFEE CORP. and
CARLCS NOTTEBOHM

Def endant s- Appel | ees,
VERSUS

LOU S R KCERNER, JR. ,

Movant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 89 1371 (H))

January 5, 1993
Bef ore REAVLEY, SMTH, and EMLIO M GARZA, C rcuit Judges.
JERRY EE. SMTH, Circuit Judge:’

Louis R Koerner, Jr., challenges the district court's

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



i nposition of sanctions inposed pursuant to Fed. R CGv. P. 11,
contending that the district court insufficiently supported its
ruling and that Koerner was not a proper party to sanction.

Finding no nerit in these contentions, we affirm

| .

In 1986, AOd Tine Enterprises, Inc. ("AOd Tinme"), filed a
Racketeer Influenced and Corrupt Organizations Act ("R CO")
conplaint against International Coffee Corporation ("ICC') and
several of its officers, including Carlos Nottebohm The district
court dism ssed the conplaint, and we affirnmed but nodified the

dismssal to be wthout prejudice. dd Tine Enters. v. Int'

Coffee Corp., 862 F.2d 1213, 1219-20 (5th Cr. 1989).

In 1989, Ad Tine filed a second RI CO conpl aint involving the
sane business rel ationshi ps anong the sane parties. |CC noved to
di sm ss the conpl ai nt and noved for sanctions against Od Tine and
its attorney, Louis Koerner.

On August 18, 1989, the district court found in favor of |ICC
and i nposed, but did not fix the amount of, sanctions for the costs
associated with filing the RICO claim The district court found
that AOd Time's 150-page RICO claim was "vague, confusing,
and . . . essentially inconprehensible.” Specifically, the court
obj ected to paragraphs referenced wthin paragraphs and a nuddl ed
junbl e of attached schedul es and exhibits. The court went on to
showthat A d Tine's conpl aint was "woeful | y i nadequat e" because it

attenpted to establish the existence of a RICO "enterprise" only



through conclusionary allegations and irrelevant docunents.
Finally, the court determned that this fourth set (including
anended conpl aints) of unclarified generalities that AOd Tine threw
together "failed once again even to approach conpliance with the
requi renents so clearly outlined" previously.

The next day the district court entered judgnent and inposed
sanctions in favor of the defendants and against the plaintiff, Ad
Time, without nentioning Koerner by nane. |In an anended notice of
appeal , Koerner wote, "Louis R Koerner, Jr. hereby appeals from
all orders granting sanctions, . . . and any other final or
interlocutory order that affects or is adverse to his interests.”

I n an unpublished opinion, Od Tine Enters. v. Int'l Coffee Corp.

No. 89-3763 (5th Cr. July 12, 1990), we affirnmed the judgnent in
all respects.

ICC then filed a notion to fix the anpunt of sanctions at
$47,373.58, representing attorneys' fees and costs. Before the
district court ruled on this notion, AOd Tine and | CC reached a
settlenent, as part of which ICC agreed not to pursue sanctions
against Add Tine but specifically reserved its right to do so
agai nst Koerner. After the settlenent, the court held a hearing on
the sanctions issue, at which Koerner argued that because the
district court had never inposed sanctions on him by nane, he was
not |iable. The court disagreed, affirmng that the August 18,
1989, order had intended to inpose sanctions on Koerner.

After the hearing, ICCfiled a second notion for sanctions and

submtted docunentation justifying its costs and fees. On



Septenber 10, 1991, the district court ruled on sanctions. | t
considered "all of the circunstances, including the total expenses
whi ch have been i ncurred, M. Koerner's relative i npecuni osity, and
the necessity for deterrence . . ." and ordered Koerner to pay a
total of $25,000 (%$12,500 to each of I1CC and Nottebohn) in

sancti ons.

W review "all aspects" of a district court's award of

sancti ons under an abuse of discretion standard. Cooter & CGell v.

Hartmarx Corp., 496 U.S. 384, 405 (1990). See also Thomas .

Capital Sec. Servs., 836 F.2d 866, 872 (5th Gr. 1988) (en banc);

AKin v. QL Invs., 959 F.2d 521, 534 (5th Cr. 1992). Under this

standard, we shall not reweigh evidence and reconsider facts
al ready wei ghed and considered by the district court. Cooter &
Gell, 496 U.S. at 404. Rather, we shall uphold a district court's
award of sanctions if that court has offered substantial justifica-
tion for finding a rule 11 violation. |[|d. at 405.

In Thonams, 836 F.2d at 883, we explicitly stated that a
district court need not nmake specific findings and conclusions in
all rule 11 cases. W did stress "the inportance of an adequate
record for appellate reviewin those cases in which the violation
is not apparent on the record and the basis and justification for
the trial judge's Rule 11 decision is not discernible.” [d. In
ot her words, we shall rigorously reviewthe district court's award

of sanctions to ICCin order to ensure that justification for the



district court's decision is present in the record.

Koerner basically argues two points on appeal. First, he
contends that the district court failed to nake detail ed findings
necessary to back up its inposition of severe nonetary sanctions.
By omtting such findings, Koerner asserts that the district court
has abused its discretion and we nust renmand.

W di sagree. In Thomas, id., we specifically chose not to

force district courts to nake detail ed factual findings every tinme

they award sanctions. In WIlly v. Coastal Corp., 915 F. 2d 965, 966

(5th Cr. 1990), we confronted a simlar situation in which the
district court sanctioned an attorney who filed a 110-page notion
for sunmary judgnent along with 1200 pages of unorgani zed support -
ing material. The district court found that the attorney had fil ed
confusi ng, m sl eadi ng pl eadi ngs, including a baseless R CO claim
and assessed $19,307 in rule 11 sanctions. 1d. at 966, 968. W
reviewed the record and, given the district court's better position
to marshal the necessary facts and figures, found that it disclosed
anpl e support for the district court's determ nation of the anount
of sanctions. 1d. at 968.

In Jenni ngs v. Joshua | ndep. School Dist., 948 F.2d 194, 199

(5th Gr. 1991), we enphasized another restriction on rule 11
cases: Sanctions nust be limted to expenses directly caused by
filing the baseless conplaint in the district court. A further
requi renent we have placed on sanctions is that they be the "I east
severe sanction" adequate to acconplish the purposes of rule 11

Qur reviewof the record shows that the district court did not



abuse its discretion in awardi ng sancti ons of $25,000. The record
shows that |1CC spent $47,373.58 to defend itself fromdAd Tine's
basel ess RICO clainms. The district court considered this anount
and then reduced it. It felt the | ess severe sanction of $25, 000
better suited the purposes of rule 11. Following the |essons of

the Suprenme Court in Cooter & Gell and our own words in Thomas, we

shall not reconsider the district court's determnation of the
appropriate anmount of sanctions, as the record adequately reflects
the district court's choice of the anount of sanctions. | t
considered all of the circunstances and concl uded that $25, 000 was
the |east severe sanction necessary to inplenent the policy of
rule 11.

Koerner's second main contention is that the district court
i nappropriately sanctioned himin that the court did not nention
him by nanme in its August 18, 1989, order inposing sanctions.
Koerner first argues that when we affirned that order in 1990
without nentioning him we rendered the sanctions claim res
| udi cat a. W do not accept this argunent: The district court
still retained the power to decide the anbunt of sanctions and the
parties to be sanctioned.

An award of attorneys' fees is collateral to the nerits of an

action. Deloach v. Delchanps, Inc., 897 F.2d 815, 826 (5th Cr.

1990). The district court had not set the anmobunt of sanctions in
its August 18 order or August 19 judgnent. It explicitly stated
that it would hold a hearing at a later date to determ ne the

specifics of the sanction award. Wen we affirned the judgnment, we



did not nake all of its aspects res judicata, but only the fact

t hat sanctions woul d be forthcom ng.

Next, Koerner argues that the settlenment between A d Tine and
| CC, which gave up pursuit of sanctions against Ad Tinme, neant
that no sanctions could be i nposed on Koerner. Quite the opposite
is true. Once a court has determned that a party has violated
rule 11, the court is duty-bound to inpose sone form of sanctions
on that party. Thomas, 836 F.2d at 876. The court found that
Koerner, as signer of the pleadings, had violated rule 11. It
therefore rightfully sanctioned Koerner, regardless of any
settlenment between Ad Tine and | CC

Koer ner cannot now claimthat he had no know edge t hat he was
to be sanctioned. In the notice of appeal filed right after the
August 19, 1989, judgnent, Koerner wites that he appeals any
sanctions adverse to hisinterests. In the settlenent negotiations
between A d Tinme and ICC, | CC specifically reserved its rights to
pur sue sanctions agai nst Koerner. Koerner obviously had know edge
that the sanctions referred to in the August 18 order referred to
him As an attorney who signed the sancti onabl e pl eadi ngs, Koerner
knew, fromthe district court's first nention of sanctions, that he
was |iable for them

For the foregoing reasons, we AFFIRM the decision of the

district court.



