IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-3749
Summary Cal endar

JOSEPH ENTERPRI SES, | NC.,
and
RAYMOND A. JOSEPH,
Pl aintiffs-Appell ees,
Cr oss- Appel | ant s,

VERSUS
ZACK' S FAMOUS FROZEN YOGURT, INC., et al.,
Def endant s,
ZACK' S FAMOUS FROZEN YOGURT, | NC.,
and
SAM HOLT,

Def endant s- Appel | ant s,
Cr oss- Appel | ees.

Appeals fromthe United States District Court
for the Eastern District of Loui siana
(89- CV- 3408- A

(February 17, 1993)

Before H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:’

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and merely decide particular cases on the basis of well-
settled Ipr| nci pl es of | aw i nposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that rule, the court has determined that this
opi ni on shoul d not be published.



| .

Sam Holt served as an officer of Zack's Fanpbus Frozen Yogurt,
Inc. ("Zack's"). During his tenure as officer, he nmade certain
representations to Raynond Joseph and Joseph Enterprises, Inc
(collectively "Joseph"), regarding the probability of success of a
Zack's franchise, the financial health of Zack's, and the avail -
ability of exclusive franchising rights in several states. The
jury found these representations were fraudulent. Zack's failed
tinmely to provide Joseph with a Uni formFranchise Ofering G rcular
as required by the Federal Trade Conm ssion. Neverthel ess, Joseph
agreed to becone a naster devel oper for the state of Al abanma.

Joseph sued for breach of contract, rescission, and decl ara-
tory relief. In addition, Joseph sued Holt for negligent and
fraudul ent m srepresentations. The district court dismssed the
negligent msrepresentation claim finding that the one-year
prescriptive period for tort clainms barred such relief. The court
failed to dismss the fraudul ent m srepresentation claim appar-

ently holding that it sounded in contract.

.
Holt argues that the fraudulent msrepresentation claim
against himis barred by the one-year prescription period. W
agree. Fraudul ent m srepresentation sounds in tort and has a one

year prescriptive period. See Silver v. Nelson, 610 F. Supp. 505,

517 n.16 (E.D. La. 1985). Joseph has not cited any authority

establ i shing a contract cause of action for fraudul ent m srepresen-



tation. Accordingly, the district court erred in granting damages
agai nst Holt for fraudul ent m srepresentation.

Joseph argues that because the alleged fraud led to the
formation of a contract, the prescription period for contracts
ought to apply. This argunent has no nerit. Fraudul ent m srepre-
sentation is a tort. It does not becone a contract action sinply
because the fraud | eads to the formation of a contract. O course,
the fraudulently induced party may al ways rai se fraud as a defense
to a contract enforcenment action or seek, as Joseph did here
resci ssion of the contract.?

An action to rescind the contract, however, obviously is a
contract action. The fraudulently induced party may have an
additional claim for fraudulent msrepresentation, but the two
causes of action are distinct. Mreover, these two actions have
different prescription periods, and Joseph failed to file within
the tort prescriptive period. Consequently, his fraudul ent
m srepresentation claimagainst Holt is tine-barred. The district
court awarded damages for <contract rescission against Holt,
however, so we nust also address Holt's claim that he cannot be

held liable for rescission damages.

! Dugas v. Cason, 524 So. 2d 1248 (La. App. 3d Cir. 1988), is not to the
contrary. This case nerely stands for the proposition that an action by a party
to a contract seeking rescission based upon fraudul ent representation by anot her
party falls within the prescription period for contracts. [d. at 1250. As we
note in the text, a rescission action based upon fraudul ent m srepresentation
differs froma fraudul ent misrepresentation action itself. Dugas supports our
anal ysi s.
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Next, Holt contests the district court's award of damages
against himfor rescission. As we read the anended judgnent, the
district court rendered judgnent against Holt and Zack's, granting
resci ssion of the franchi se agreenents. Then, curiously, the court
purports to award damages against Holt and Zack's for fraudul ent
m spresentation as well as against Zack's alone for rescission
One could read this judgnent as granting damages agai nst Holt only
for fraudul ent m srepresentation, a claimthat is tine-barred. W
assune the district court awarded damages against Holt for
resci ssi on where the resci ssi on was based upon fraudul ent m srepre-
sent ati on.

Gven this interpretation of the judgnent, we nust decide
whether Holt can be Iliable for rescissionary damges under
Loui siana | aw. W concl ude that he may not. Resci ssionary damages
may be awarded only against parties to the contract. Holt was not
a party to the contract. Hs fraud may be relevant to whether
Joseph may obtain rescissionary damages from Zack's, but Holt may
not be held Iiable for such damages.

Joseph's reliance upon Lynnhaven Dol phin Corp. v. E. L.O

Enters., 776 F.2d 538 (5th Cr. 1985), and Dutton & Vaughan, |nc.

V. Spurney, 496 So. 2d 1126 (La. App. 4th Cr. 1986), wit denied,

501 So. 2d 208 (1987), is m splaced. These cases stand for no nore
than the proposition that corporate officers acting in their
official capacity may be held personally liable for their fraudu-

| ent m srepresentations. As we acknow edged above, Joseph may have



had a cause of action against Holt for fraudul ent m srepresenta-
tion, but that cause of action is tine-barred. Were he was not a
party to the contract, Holt does not becone liable for damages
arising from rescission of a contract sinply because he acted
fraudulently in hel ping his corporation procure that contract.?

The judgnent of the district court is REVERSED, and judgnent
in favor of Holt is hereby RENDERED.

2 O course, Holt may be liable to the corporation for breach of his
fiduciary duty, but that issue is not before us.
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