IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91- 3460
(Summary Cal endar)

PAUL FLEM NG
Pl ai ntiff-Appellant

and
FI RST HORI ZON | NSURANCE CO ,

| nt ervenor - Cross-d ai mant -
Appel | ant

ver sus

BRUCE MARI NE TRANSPORTATI ON, | NC.

Def endant - Cr oss- Def endant -
Appel | ee,

Appeal fromthe District Court
for the Eastern District of Louisiana
(CA 88 4316 "1")

( Septenber 3, 1993)
Bef ore JONES, DUHE, and WENER, Circuit Judges:

Per Curi ani:

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned



This appeal follows the jury trial in federal district court
of a suit brought by Plaintiff-Appellant Paul Flem ng against
Def endant - Appel | ee  Bruce Marine Transportation, Inc. (Bruce
Mar i ne) . Fl emi ng, an enployee of O fshore Painting Contractors
(OPC), sought damamges agai nst Bruce Marine under 8§ 905(b) of the
Longshore and Harbor Wrkers' Conpensation Act (LHWCA)! for knee
i njuries he sustai ned while on board Bruce Marine's vessel, the MV
CHRIS "B" (CHRIS B). Applying maritine |aw as required when an
injury occurs on a vessel in navigable waters, the jury exonerated
Bruce Marine of negligence. On appeal, Flem ng contends that the

district court commtted reversible error when it:

1. Adm tted evidence that Flem ng brought and settled an
earlier claimagainst his enployer, OPC

2. Limted Flemng's cross-exam nation of Bruce Mrine's
medi cal and marine safety experts on the issue of their fees;
3. Infornmed the jury that Bruce Marine's nedical expert was
“credible";

4. Permtted Bruce Marine's marine safety expert to give

opinion testinony and to testify as to the ultimte question
of negligence;

5. Permtted Bruce Marine to lead its expert w tnesses on
direct examnation in its case-in-chief;

6. Refused to permit Flem ng to exam ne adversely one of the
i ndividuals who captained the CHRIS B on the day of the
acci dent; and

7. A lowed Bruce Marine to cross-exanm ne the OPC enpl oyee who
hired Fl em ng on whether he had the authority to do so.

that this opinion should not be published.

133 U.S.C. § 905(b).



Finding that the adm ssion for inpeachnent purposes of evidence
that Flem ng had brought and settled an earlier Jones Act suit
agai nst OPC violated Federal Rules of Evidence 401 and 408 and
resulted in substantial prejudice to Flemng, we vacate the
judgnent in favor of Bruce Mrine, and remand for further

proceedi ngs consistent with this opinion.

I
FACTS AND PROCEDURAL HI STORY

Fl em ng was hired as a painter's hel per by OPC forenman Charl es
Netto to work on OPC s sandbl asting and painting operations on
drilling platforms in the Gulf of Mexico. Pursuant to a charter
agreenent between the OPC and Bruce Marine, OPC s enployees and
equi pnent were transported to these work sites by Bruce Marine's
vessel, the CHRIS B. The Captains enployed on the CHRIS B were
Hanson Dardar and Dean Pl ai sance.

On COctober 1, 1985, Captain Dardar docked the CHRIS B at
Fourchon, Louisiana. Sonetinme around 9:30 or 10: 00 that evening,
Flem ng and Netto arrived to board the vessel for transportation to
an offshore platform Flemng followed Netto onto the vessel
"took two or three steps," stepped on a rope, and fell down.
According to Netto, Flem ng was "hurting plenty bad" by the next
nmor ni ng and coul d hardly wal k. Subsequently, Fl em ng underwent two
operations, the last being a total knee replacenent.

Flem ng first brought an action against OPC in a M ssissipp
federal court claimng seanman status. |f Flem ng succeeded on the
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seaman status issue, OPC had potential tort liability under the
Jones Act. Wthout seanman status, however, Fleming was |left with
a conpensation renedy agai nst OPC under the LHWCA. Faced with the
uncertainties of litigation, OPC and Flem ng agreed to settle the
Jones Act claimfor $40,000, and to settle the LHWCA claimin part
for $15,000, |eaving open only future nedical benefits.

Flem ng then brought this action against Bruce Mrine for
damages under LHWCA 8 905(Db). First Horizon I|nsurance Co.
intervened and rmade a claim against Bruce Marine for recovery of
conpensati on paynents it had nmade to Flem ng under the LHWCA. In
the Pretrial Order, Flem ng contested the adm ssibility of evidence
of his suit against OPC, his settlenent of that suit, and the
amount of settlenment. In the section of the Pretrial Order that
lists exhibits, Bruce Marine indicated its intent to introduce
"[t]he receipt and release . . . by Flemng in favor of [OPC]."
Flem ng objected to adm ssion of this evidence on the basis of
Federal Rules of Evidence 401, 403, 408, and 801l. Flem ng's
conpl ai nt agai nst OPC was not listed as an exhibit in the Pretrial

O der.

|1
ANALYSI S

A. Conpl ai nt _as | npeachnent Evi dence

In his Jones Act suit against OPC, Flem ng alleged that he had
been "rendered permanently and totally disabled as a result of his

injury all of which was caused by the negligence of the Defendant




and the unseaworthiness of the subject vessel" (enphasis added).

At trial on the instant matter, Bruce Marine indicated that it
intended to introduce evidence of Flemng's prior suit and
settlenment to inpeach Flemng's current assertion that Bruce
Marine's negligence caused his injuries. Specifically, Bruce
Marine atse indicated that it intended to introduce into evidence
a copy of Flem ng's conplaint against OPC as an exhibit. At that
point, Flem ng once again objected to the introduction of such
evi dence. \When asked by the district court to state the purpose of
this evidence, Bruce Marine urged that the part of the conplaint in
whi ch Fl em ng stated that he had been "disabled as a result of his
injury all of which was caused by the negligence of the Defendant

and unseawort hi ness of the subject vessel,"” was inconsistent with
Flem ng's current assertion that Bruce Marine's negligence caused
his injuries. Therefore, Bruce Marine insisted, the conplaint and

evi dence of settlenent were adnissible for inpeachnent purposes.?

2Specifically, Bruce Marine argued:

[Where a party nakes a previous claim against another
party . . . and says they are at fault, as a matter of
fact, in his lawsuit that he filed against themin the
Southern District of M ssissippi, he said that they were,
and | will quote fromit exactly. "Plaintiff charges
that he had been rendered permanently and totally
disabled as a result of his injury, all of which was
caused by the negligence of the defendant and the
unseawort hi ness of the subject vessel." That's his
conplaint. W think we have a right froma credibility
standpoint and from the standpoint of this plaintiff's
choice of forum choice of states, choice of law, to
point out to the jury that he has sinply made a cl ai mand
that he's settled that claim | don't want to go into
the amount or anything like that, but | think | am
entitled to that. He can't go to M ssissippi and say,
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Flem ng first responded that the conpl aint had not been |isted
as an exhibit inthe Pretrial Order; neither had the Pretrial O der
been anended by consent of the parties or by order of the court.
Bruce Marine countered that because the conpl ai nt was bei ng of fered
for purposes of inpeachnent, its introduction did not contravene
the Pretrial Order. The district court appears to have agreed with
Bruce Marine on this point.

Flem ng next rem nded the court that even if his conplaint
agai nst OPC were inconsistent wwth allegations in his present suit
agai nst Bruce Marine--and thus rel evant and adm ssi bl e for the non-
substantive purpose of i npeachnent--this evi dence should
nevert hel ess be exclude under Rul e 403 because its probative val ue
is substantially outwei ghed by the danger of unfair prejudice. But
nmost inportantly, Fl em ng contended, his assertions about causation
in the two conplaints were not in fact inconsistent. He stated:

[Flairly reading this [the conplaint against OPC], it says

caused by the defendant's negligence. W were claimng that

as a Jones Act seaman. A Jones Act seaman is owed a duty to
be provi ded a reasonably safe place to work whether or not the
enpl oyer owns the vessel. He can . . . it can be totally
sonebody el se's vessel.
The district court then ruled that Bruce Marine could use the
conpl ai nt against OPC to inpeach Fl em ng, reasoning:
[I]n the past | have admtted this kind of thing as
i npeachnent evi dence wi t hout nentioning the anount, and | will

just go ahead and follow ny normal practice the way | normally
have handled it. | think it is relevant froma standpoint of

ama seaman and it is all their fault, and cone here and

say, No, | amnot a seanman, | ama | ongshoreman and it is
Bruce's fault, and not be expected to answer questions
about that.



not only the man's credibility, but the way the pl eadi ngs are

framed. |If it recites inthere that all of the negligence was

on the part of the enployer, that's part of it. But anyhow,
| will go ahead and admt it up to the point where we won't
mention the anmount.

Bruce Marine then asked Flem ng whether it was true that he
sued OPC in 1987, settled his claim against OPC, and alleged in
that case that he had been "rendered permanently and totally
di sabled as a result of this injury, all of which was caused by the

negligence of O fshore Painting Contractors."® At the close of

Bruce Marine's cross-exam nation of Flem ng went as foll ows:

Q And is it correct in April of '87 you filed suit
agai nst O fshore Painting Contractors?

A.  Sonewhere in that area, yes, sir

Q And you didn't file suit against Bruce Marine
Transportation and Tony Bruce until Septenber of 1988,
correct?

A.  Sonmewhere in that tinme zone.

Q Al nost three years, actually tw years, 364 days
after your accident, correct?

A. Yes, sir, that is correct?

Q And that in July of 1989 you settled the claimthat
you filed in 1987 agai nst O fshore Painting Contractors?

A Yes, sir.

Q And in that suit against Ofshore Painting
Contractors which you settled, in that case you said that
you had been rendered permanently and totally di sabl ed as
a result of this injury, all of which was caused by the
negl i gence of O fshore Painting Contractors?

A No, sir, | didn't say that.

Q | wll hand you a docunent marked for
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Bruce Marine's cross-exam nation the district court instructed the
jury that the conplaint was "inpeachnent evidence that may or may
not affect the credibility of the witness."

Before this court, Flem ng argues that adm ssion of evidence
of his earlier suit against OPC and his settlenent of that suit for
i npeachnent purposes constitutes reversible error. We agree.
Although it is well established that a prior inconsistent pleading
may be used for inpeachnent purposes in sone circunstances,* we
find no inconsistency between the subject portion of Flemng's
conplaint in the Jones Act suit against OPC and the allegations in
hi s subsequent negligence suit against Bruce Marine. W t hout
i nconsi stency there is no valid i npeachnent purpose, and without a
valid inpeachnment purpose the evidence is both irrelevant and
unfairly prejudicial.

When one reads Flemng's conplaint against OPC in its
entirety, as we nust do when deciding whether a prior pleading
contradicts a subsequent pleading,® it is clear that Flemng

all eges only that OPC s negligence was a cause of his injuries, not

identification purposes as Defendant's Exhibit No. 1.

‘See, e.d9., Dugan v. EMS Helicopters, Inc., 915 F.2d 1428, 1432,
1434 (10th Cr. 1990) (prior pleadings nay be introduced on cross-
exam nation for use as an inpeachnent tool under Fed.R Evid 613).

°See id. at 1432-33 (review of evidence, pleadings, and statenents
of counsel show that the "[t]otality of position taken in the
i mredi ate case is inconsistent with the allegations contained in
the ancillary conplaint").



the sole proximte cause. In addition to the | anguage in Flem ng's
conplaint that Bruce Marine points to as contradictory--the
conjunctive allegation that the cause of the injury was the
negl i gence of defendant (OPC) and t he unseawort hi ness of the vessel
(owned by Bruce Marine)--Flemng's conplaint against OPC also
states that "[t] he negligence of the Defendant [ OPC] coupled with
the unseaworthiness of the vessel was a direct and proxinate
result” of Flemng's injuries, and elsewhere, that Flemng' s
injuries were "caused by the negligence of Defendant and/or the
unseawort hi ness of the subject vessel."

Significantly, Flem ng never clains that OPC s negligence was
the sole proximate cause of his injuries.® Mreover, Flemng's
all egations in M ssissippi regarding the unseawort hi ness of Bruce
Marine's vessel is quite consistent with the negligence all egations
in the instant case. This case thus stands in sharp contrast to
those in which a plaintiff originally asserts that one person was
the sole cause of an injury and then subsequently sues another

person for the very sane injury. (It is well settled, of course,

Conpare, e.g., Dugan, 915 F.2d at 1432 (statenents nade in prior
trial that parties were not responsible for injuries were
adm ssible as adm ssions against interest wunder Fed.R Evid.
801(d)(2) and for inpeachnent purposes under Fed.R Evid. 613 in
subsequent suit agai nst those sane parties alleging that they were
in fact responsible), with Estate of Spinosa, 621 F.2d 1154, 1157
(1st Cr. 1980) (pleading in first suit against car owner not
adm ssible as inconsistent in second suit against manufacturer
because first pleading clained that owner's actions "were a cause,
not the sole cause of the accident"). See cases on prior
i nconsi stent pleadings summarized in Vincent v. Louis Marx & Co.,
874 F.2d 36, 39-40 (1st Cir. 1989).




that there can be nore than one proximate cause of an injury.’)

Additionally, Flemng's conplaint against OPC nust be
evaluated in light of his Jones Act theory of recovery. Had
Flem ng been able to prove seaman status under the Jones Act at
trial, OPC would have had a broad duty to provide Flemng with a
reasonably safe place to work;28 in other words, OPC m ght have been
found |iable for unreasonably dangerous conditions on the CHRI S B,
even though Bruce Marine owned the vessel.?®

Finally, we find significant that Bruce Marine's counsel never
used at trial the one possible point of inconsistency between
Flemng's two conplaints--that Flemng clained to be a Jones Act
seaman in the first conplaint while he clained to be a | ongshorenman
in the second. Al t hough counsel alluded to this inconsistency
during the bench conference on whether the earlier conplaint was
adm ssible, a review of the record reveals that counsel never
mentioned this inconsistency tothe jury. In short, as tothe jury
this inconsistency did not exist. What was used at trial--the

purported contradiction over the cause of the injuries--was not in

‘'See, e.d., Inre Aircrash at Dallas/Fort Worth Airport, 919 F.2d
1079, 1086-87 (5th Cir. 1991).

8per v. Penrod Drilling Co., 726 F.2d 1035, 1037 (5th Cr. 1984).

°See Verrett v. MDonough Marine Service, 705 F.2d 1437, 1441 (5th
Cir. 1983) (duty to provide a safe place to work extends to areas
over which the enpl oyer has control).
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fact inconsistent and thus was not relevant for inpeachnent
pur poses.

Gven that the part of Flem ng's claim against OPC used by
Bruce Martin's counsel does not contradict Flemng's subsequent
assertion against Bruce Marine, there was no | egitinmate purpose--
i npeachnent or otherw se--for admtting the OPC conpl aint. The OPC
conplaint is therefore irrelevant, and inadm ssible under Rule
401.1° Consequently, there was no valid reason to permt Bruce
Marine to nmention repeatedly to the jury that Flem ng had brought
and settled an earlier claimagainst OPC. Rule 408 bars adm ssion
of evidence of settlenent "unless it is adm ssible for a purpose
other than '"to prove liability for or invalidity of the claimor
its anpbunt.'"! That the district court prohibited reference to the
qguantum of the prior settlenent does nothing to cure the
inadm ssibility of evidence of the fact of settlenent.

The district court does not explain why Bruce Marine was
permtted to disclose the fact of prior suit and settlenent. But

even if we assune arguendo that it was to avoid the jury confusion

PRul e 401 provides: "'Relevant evidence' neans evi dence havi ng any
tendency to make the existence of any fact that is of consequence
to the determ nation of the action nore probable or | ess probable
that it would be wthout the evidence." Cf. Estate Spinosa V.
International Harvester Co., 621 F.2d 1154, 1157 (1st G r. 1980)
(where there is no inconsistency, a court has discretion to excl ude
material as irrelevant).

H1Kennon v. Slipstreaner, Inc., 794 F.2d 1067, 1069 (5th Cir. 1986),
quoting Belton v. Fibreboard Corp., 724 F.2d 500, 505 (5th Cr.
1984) .
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that could result fromadm ssion of the conpl aint agai nst OPC for
i npeachnent purposes, rather than for the purpose of show ng
liability, the evidence of settlenent remains inadm ssible.
Al t hough we have held under different circunstances that the fact
of settlenment may be reveal ed to avoid jury confusion, *® such is not
the case here. Absent the inproper adm ssion of the OPC conpl ai nt
for i npeachnent purposes, there woul d have been no jury confusi on,
and hence no valid reason to disclose the fact of settlenent.
Abundantly <clear from the record is the wunavoidable
realization that Bruce Marine used evidence of the OPC suit and
settlenment for the very purpose prohibited by Rule 408. to prove
that it was not liable for the claim There can be no real
question but that the true purpose of Bruce Mirine's use of
settl enment evidence was to plant in the jury's mnd the seed of the
notion that Flem ng had already sued and received noney for the
accident fromOPC, so OPC nust have been at fault and Fl em ng nust
al ready have been conpensat ed. This is illustrated by Bruce
Marine's closing argunent to the jury:
M. Flemng has repeatedly inpeached wth respect to his
deposition testinony and with respect to sonething el se, which
| think is extrenely inportant and that is the fact that,
|adies, this isn't the first time that he sued sonebody for
this injury, this isn't the first tinme that he sued sonebody

on this accident. And when | asked him | said, isn't it a
fact, M. Flem ng, that you sued your own enpl oyer and i n that

12Gee, e.g., Kennon, 794 at 1070.
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suit you said and renenber, | gave you the conplaint, we read
it together, you had a chance to read it, you said that you
were rendered permanently and totally di sabled as a result of
this injury, all of which was caused by the negligence of the
def endant . And the defendant in that case was O fshore
Pai nting Contractors. And he filed in Mssissippi. WlIl, it
strikes ne that he can't go over there, sue Ofshore Painting
Contractors and say it's all their fault and settle that case
in Mssissippi and then cone over here to New O | eans and say
its all your fault. Now, is that fair?

"[E]videntiary rulings of the district court wll be left
undi sturbed unl ess an abuse of discretion results in substantial
prejudice to the rights of a party."* W find, however, that
adm ssion of Flemng's conplaint against OPC, and, nost
significantly, the fact of his earlier settlenent, was extrenely
prejudicial and m sl eading.® The jury may wel | have concl uded t hat
Fl em ng had al ready been conpensated for his injuries. O, Bruce

Marine's use of the OPC conplaint to inpeach Flem ng on cross-

YWlliams v. Chevron USA, 875 F.2d 501, 504 (5th Gr. 1989), citing
Petty v. ldeco, Division of Dresser Industries, lInc., 761 F.2d
1146, 1151 (5th Gr. 1985).

\We concl ude al so that Flem ng effectuated a valid
objection to the inproper use of the conplaint and settl enent
evidence in closing argunent. Flem ng continually objected at
trial to the admssibility of this evidence in any form not
merely to use for other than inpeachnment purposes. Flem ng
objected to this evidence in his trial brief, at a bench
conference that occurred at the beginning of trial, and when
Bruce Marine started to introduce this evidence during his cross
exam nation of the plaintiff. At this point counsel for Bruce
Mari ne conceded that he woul d agree to recogni ze a conti nui ng
objection to the adm ssibility of the conplaint and settl enent
evidence. Finally, Flem ng introduced the trial brief containing
the objections to the adm ssibility of the conplaint and
settlenent evidence into the record at the begi nning of closing
argunent. Under these facts it is clear that all concerned had
notice of Flem ng's objection to the inproper use of the
conpl aint and settl enent evidence in closing argunent.
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exam nation mght well have confused or msled the jury on the
critical issue of proximate causation. Furthernore, it is quite
likely that the jury used evidence of prior suit and settlenent for

exactly the reasons precluded under Rul e 408.

B. Instructing Jury as to Experts' Credibility

Qur resolution of the Rule 401 and 408 issue makes it
unnecessary to decide the other errors raised by Flemng. W do
consider two sonewhat related issues, however, because they are
likely torecur at trial: the district court'slimts on the scope
of Flem ng's cross-exam nation of Bruce Marine's nedi cal and mari ne
safety experts on the issue of their fees; and the district court's
coment in open court that Bruce Marine's nedical expert is
"credible."

During cross-exam nati on of Bruce Marine's nedi cal expert, Dr.

Habig, the district court sua sponte intervened to termnate

Flem ng' s questioning on the subject of fees. The district court
remarked that Federal Rule of Evidence 611(b) |imted cross-
exam nation to the subject matter of the direct exam nation and
matters affecting the credibility of the witness. The court then
coment ed: "I don't think this [fees] affects Dr. Habig's
credibility because he cones up here all the tine and testifies."
Later, during cross-exam nation of Sheldon Held, Bruce Marine's
mari ne safety expert, Flemi ng was again prohibited frominquiring
into the expert's fee. Responding to Bruce Marine's objection

("Everybody here is paid. | resent the inplication."), the
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district court comented to the jury:

Ladies of the jury, everybody that you see here in the

courtroomis paid for their services and their tinme. Let's go

on wth that. It is a waste of the Court's tine to try to
prove that M. Cark [Flemng's attorney] is paid, M. Cobb

[ Bruce Marine's attorney] is paid, that this gentleman [ Hel d]

is paid and so forth. W are just wasting our tine.

Everybody is paid.

Flem ng asserts that the district court erred in limting
cross exam nation of Bruce Marine's experts on the subject of their
fees. W agree wth Flem ng that evidence concerning an expert's
fees is indeed relevant under Rule 401, and wthin reasonable
bounds, a perm ssible subject of cross exam nation under Rule
611(b). Exposure of a witness' notivation in testifying is an
important function of the right of cross examnation.?® Qur
conclusion is supported by nunerous cases---as well as common
sense--holding that the fact that an expert is paidis relevant in
appraising the credibility of his or her testinony. For exanple,

in Collins v. Wayne Corp., ' in deciding that "cross-exam nation of

an expert about fees earned in prior cases is not inproper,”" we

st at ed:

“Davis v. Al aska, 415 U.S. 308, 316 (1974).

See, e.q9., MIls v. Beech Aircraft Corp, Inc., 886 F.2d 758, 766
(5th Cr. 1989) (coments about fees "concerned--at | east
tangentially--the credibility of the plaintiffs' experts and their
testi nony").

17621 F.2d 777, 784 (5th Cr. 1980).
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No one questions that cross-exam nation to show the bias
of a witness or his interest in a case is entirely proper.
| npeachnent of witnesses through a show ng of bias or interest
aids the jury inits difficult task of determ ning facts when
it is faced with contradictory assertions by wi tnesses on both
sides of a case. A pecuniary interest in the outcone of a
case may, of course, bias a witness. A showing of a pattern
of conpensation in past cases raises an inference of the
possibility that the witness has slanted his testinony in
t hose cases so he would be hired to testify in the future.
W are simlarly disturbed by the district court's conments
that Bruce Marine's nedical expert is known to the court and woul d
not be biased by receiving a fee. Not only are such coments
nonsequi turs, they anount to vouching for the expert's credibility.
It is axiomatic that the jury has the sole prerogative of
determning the credibility of witnesses and of weighing their
testinony. Comments such as this on the part of the court m ght
well preenpt the jury's credibility call and thereby prejudice
Flem ng by placing the stanp of judicial approval on the opposing
party's w tness.

For the foregoing reasons, we VACATE the district court's

j udgenent and REMAND for a new trial.
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