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(February 5, 1993)

Bef ore GARWOOD, HI GG NBOTHAM and BARKSDALE, Circuit Judges.”
GARWOOD, Circuit Judge:

Petitioner-appellant Wendell A Mrtin (Martin) appeals the
dismssal with prejudice of his petition for a wit of habeas
corpus pursuant to 28 U. S.C. 8§ 2254 on several grounds. Finding

that none of Martin's argunents on appeal warrant reversal, we

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



affirmthe dismssal of his petition.
Facts and Proceedi ngs Bel ow

At shortly after ten p.m on April 24, 1985, Leo Purnel
(Purnell) was shot twice in the head at close range while he was
standi ng outside a restaurant in New Ol eans, Louisiana. Wth him
at the restaurant was his girlfriend, Marilyn Johnson (Johnson).
Purnell died shortly thereafter and two officers fromthe hom ci de
division of the New Oleans Police Departnent, Oficer Norman
McCord (McCord) and Detective Marco Denma (Denma) arrived and began
i nvestigating the killing.

After initially fleeing the scene, Johnson returned and
informed the investigating officers that she had been wi th Purnel
when he was kil l ed. She identified the victim but clainmed that
she could not identify Purnell's assailant. Another eyew tness,
Donna Nettles (Nettles), who lived in the area near the scene of
t he nurder and had been wal king to the restaurant when the shooti ng
occurred, did not volunteer any information at the tine. Bot h
wonen | ater clainmed to have been too scared to cone forward.

Nettl es was subsequently arrested on an unrelated matter and
thereafter requested the opportunity to speak with police regarding
her know edge of Purnell's nurder. She furnished a witten
statenent to an Ol eans Parish deputy who relayed it to Denma. On
July 24, 1985, pursuant to a photographic |ine-up adm nistered by
Demma, Nettles positively identified Martin as Purnell's killer.
Wth this information, Demma that sane day procured a warrant for
Martin's arrest. Later that evening, Demma, MCord and anot her

police officer executed the warrant and arrested Martin at his



apart ment .

During Martin's arrest, Demma infornmed Martin that he was
charged with the nmurder of Purnell. According to Demma, after
Martin had been inforned of his Mranda rights, he stated that he
coul d not have killed Purnell because he had been in the conpany of
his girlfriend Sheila Robertson (Robertson) at the time of the
murder. At trial, however, Martin presented an alibi defense based
on the scenario that he was with other friends of his, and not
Robertson, at that tine.

Subsequent |y, Denma presented a photographic |line-up (the sane
one from which Nettles had identified Martin) to Johnson at two
different tinmes. The first time, Johnson clained to be unable to
identify Purnell's nurderer, saying that she was afraid for her
life. The second tinme Demma showed her the sane photographs,
however, Johnson positively identified Martin as Purnell's killer.

Though Martin's case was initially scheduled for a prelimnary
exam nation, this hearing was never held because Martin was
indicted by a grand jury on second degree nmurder charges on August
22, 1985. He pleaded not guilty. On Septenber 11, 1985, Martin
moved the court for a speedy trial, which notion the court granted.
Due to a conflict of interest, however, Martin's appoi nted counsel
was relieved and new counsel appointed on October 4, 1985.
Martin's trial was therefore reschedul ed for Novenber 25, 1985, to
all ow his new counsel to adequately prepare.

On Novenber 25, however, the state could not | ocate Johnson to
bring her to court to testify and requested a continuance.

Further, the state indicated that it would i ntroduce the statenment



Martin nmade at his arrest in order to inpeach his alibi defense.
Def ense counsel advised the court that a notion to suppress woul d
be filed to contest adm ssion of the statenent. For both of these
reasons, the court continued the trial until the earliest future
dat e when both counsel could be available, January 15, 1986.

Martin, who had noved the court to allowhimto act as his own
co-counsel, vehenently objected at the Novenber 25 hearing to what
he perceived as the court's stalling in order to aid the
prosecution and hi nder his defense. Martin further cl ai ned that he
had many defense witnesses in court that day waiting to testify on
his behalf. To protect Martin's defense, the court ordered that
subpoenas be issued to all witnesses who were in court that day
requiring themto return to testify on January 15.

Martin's trial began on Wednesday, January 15, 1986, with jury
sel ecti on. The court heard argunent on Martin's notions to
suppress both the statenent he nmade at his arrest and the eye
W tness identifications on Thursday, January 16, and denied both
not i ons. Thereafter, the state began the presentation of its
case. Both Nettles and Johnson testified that they saw Martin kil
Pur nel | . Both faced vigorous cross-exam nation regarding their
initial reluctance to testify and prior inconsistent witten and
oral statenents.

Because of a court policy against conducting jury trials on
Fri days, and an i ntercedi ng weekend and official state holiday, the
trial did not resune until Tuesday, January 21, 1986. The
prosecution presented Demma' s testi nony regardi ng the i nvestigation

of Purnell's nurder and the alibi statenent offered by Martin at



his arrest. Robertson testified that Martin had called her on the
ni ght of the nurder and admtted to her that he had killed Purnell.

Martin's defense consisted of the testinony of several
W tnesses (including Martin hinself) that Martin had spent the
evening hours on the day of Purnell's nurder posting bond for a
friend, Walter Sol onen (Sol onen), then stopping at a | ocal Burger
King, and then returning with Sol onen and another friend to his
apartnent in New Ol eans East. Anong those testifying in support
of this alibi were: Sol onen, another of Martin's friends who
assertedly had provided transportation for Martin and Sol onen
t hr oughout the evening, and the cl erk of the bondi ng conpany Martin
had enpl oyed.

Martin testified in his own behalf to the alibi and clainmed to
have | earned of Purnell's nurder through a tel ephone call fromhis
brother. Martin's brother corroborated this claim Martin further
testified that he had rel ayed the news of the killing to Robertson,
with whom he had been fighting on the telephone, but did not
confess to the murder. Martin's nephewtestified to having been at
the scene of the nurder at the tinme it occurred and havi ng seen two
or nore nmen, none of whomwas Martin, fleeing the scene. Further,
Martin produced a witness who had overheard Robertson state that
she would "down" Martin, and another w tness who testified that
Johnson had admtted to her that the police were trying to coerce
a positive identification from her.

The jury returned a guilty verdict and Martin was sentenced to
life inprisonnent. Martin's conviction and sentence were affirned

by the Louisiana Fourth Crcuit Court of Appeal, which also



remanded the case to the trial court so that the trial court could
determ ne whether Martin was present at all phases of the trial.
State v. Martin, 508 So.2d 152 (La. App. 4th Cr. 1987). Martin
and his appellate counsel then filed separate applications for
review by the Louisiana Suprene Court, both of which were deni ed.
State v. Martin, 519 So.2d 112 (La. 1988).

Martin then filed this petition for wit of habeas corpus in
federal court pursuant to 28 U S.C. 8§ 2254 alleging several
asserted infirmties in his trial and direct appeal. The district
court dismssed Martin's petition without evidentiary hearing in an
order dated April 30, 1991. Martin filed a tinely notice of
appeal .

Di scussi on
A.  Lack of probable cause to arrest and prelimnary hearing

Martin first argues that he was arrested in violation of his
Fourth Anmendnent rights because there was no probable cause on
which to base his arrest warrant. He further clains that he was
deni ed his due process rights in that he was denied a prelimnary
exam nation to determ ne whether probable cause existed for his
arrest.

There is, however, no constitutional right to a prelimnary
hearing and the determ nation of probable cause has been left by
the Suprenme Court to the state's system of pretrial procedure
Cerstein v. Pugh, 95 S. . 854, 868 (1975). Louisiana Code Cim
Proc. Ann. arts. 292 & 296 (West 1991) state that a prelimnary
exam nation to determ ne probable cause is not necessary after a

grand jury indictnent has been returned.



Further, an indictnent, fair on its face, returned by a
properly-constituted grand jury, conclusively determnes the
exi stence of probable cause. ld. at 865 n.19 (citing Ex Parte
United States, 53 S. Ct. 129, 131 (1932)). Finally, we note the
wel | -established rule that anillegal arrest and detenti on does not
of itself void a subsequent conviction. |d. at 865.

Martin was arrested pursuant to a validly-issued arrest
warrant founded on the positive identification nade by Nettles.
Under the above-cited authority, it is clear that the warrant and
subsequent grand jury indictnent returned agai nst Martin on August
22, 1985, fulfilled Martin's Fourth and Fifth Anmendnent rights
regarding the finding of probable cause and protection of due
process in his arrest and pretrial detention. Thus, these clains
are neritless.

B. Suppression of the statenment nade by Martin at his arrest

Martin next argues that because his arrest was illegal (as it
assertedly was not founded on probabl e cause), the alibi statenent
he made at the tine of his arrest that he had spent the evening of
Purnell's nmurder in the conpany of Robertson should have been
suppressed as the fruit of the poisonous tree. As we have noted
above, however, there was no |ack of probable cause to arrest
Martin, and the statenent in question was nade after Demma had
advised Martin of his Mranda rights. As the predicate of his
suppression claimfalls, therefore, so nust the suppression claim
itself.

Moreover, we note that the state trial court conducted a ful

hearing on Martin's suppression claim before presentation of



evi dence began at his trial. In Stone v. Powell, 96 S.Ct. 3037,
3052 (1976), the Suprene Court concluded that "where the State has
provi ded an opportunity for full and fair litigation of a Fourth
Amendnent claim a state prisoner nmay not be granted federal habeas
corpus relief on the ground that evidence obtained in an
unconstitutional search or seizure was introduced at his trial."
Absent any showi ng by Martin that he was denied a full and fair
hearing of his claimat the tine of his suppression hearing, his
request for federal habeas relief based upon a Fourth Amendnent
claimis precluded. 1d. at 3052-53 n.37. This is so even though
the Fourth Amendnent claimis raised as a ground to exclude a
confession. Billiot v. Maggio, 694 F.2d 98, 100 (5th Gr. 1982);
Penry v. Lynaugh, 832 F.2d 915, 918 (5th Cr. 1987), rev'd in part
on ot her grounds, 492 U S. 302 (1989).
C. Right to a speedy trial

Martin further argues that his speedy trial rights were
violated by the state's failure to prosecute hi mwithin the 120-day
period prescribed by the Loui siana Speedy Trial Act. W note that
federal habeas consideration of a claimthat a state has viol ated
its own speedy trial rulesislimted to a determ nati on of whet her
the defendant's due process rights were violated by the delay.
MIlard v. Lynaugh, 810 F.2d 1403, 1406 (5th Cr.), cert. denied,
108 S. Ct. 122 (1987).

Consi deration of a constitutional speedy trial claiminvolves
four elenents: (1) the length of delay between arrest and trial;
(2) the reasons for the delay; (3) the defendant's assertion of his

speedy trial rights; and (4) the prejudice to the defendant
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resulting fromthe delay. |Id. (citing Barker v. Wngo, 92 S. Ct.
2182, 2191 (1972)). The threshold consideration in applying the
Bar ker test, however, is whether the delay is of sufficient |ength

to be "presunptively prejudicial,” thus requiring inquiry into the
ot her Barker factors. Doggett v. United States, 112 S.Ct. 2686
2690-91 (1992); Gray v. King, 724 F.2d 1199, 1202 (5th Gir.), cert.
denied, 105 S.Ct. 381 (1984). Wile there is no bright line test
inthis Grcuit for determ ning whether a delay is "presunptively

prejudicial,"” three interests of a defendant that a court shoul d
consider in assessing prejudice are: (1) prevention of oppressive
pretrial incarceration; (2) mnimzation of the anxi ety and concern
of the accused; and (3) limtation of the possibility that the
defense will be inpaired. MIllard, supra, 810 F.2d at 1406.
Martin was arrested on July 24, 1985, indicted on August 22,
1985, and his trial began on January 15, 1986. Therefore, the
delay in this case was less than six nonths. In context, this is
not a presunptively prejudicial delay for a nmurder charge.! The
first continuation was based on allow ng newly appointed defense
counsel to becone famliar with Mirtin's case. The second
conti nuance, granted on Novenber 25, 1985, was based, at least in

part, on giving the defense tine to contest the adm ssion of the

alibi Martin gave at the tinme of his arrest. Such a del ay does not

. See Doggett, supra, 112 S.C. at 2691 n.1 ("Depending on the
nature of the charges, the | ower courts have generally found

post accusation delay 'presunptively prejudicial' at least as it
approaches one year"); MIlard, supra, 810 F.2d at 1406 & n.1 and
cases cited therein (delays of 11 3/4 nonths, 15 nonths, 16
mont hs and 18 nonths presunptively prejudicial so as to require
consideration of final three Barker factors); Gay, supra, 724
F.2d at 1202 (10% nonth del ay not presunptively prejudicial).
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seem oppressive, and was apparently allowed primarily for the
pur pose of aiding the defense, rather than inpairing it.

Martin argues, however, that he suffered actual prejudice by
t he del ay. He clains that four w tnesses who were in court and
ready to testify on Novenber 25, 1985, were essential to his
def ense and were subsequently unavail abl e on January 15, 1986.

Martin alleges that Debra G een would have testified that
Robertson and Nettles conspired to present perjured testinony to
the grand jury inplicating Martin in Purnell's nurder. Fel ton
Robertson, according to Martin, would have testified that he saw
the nmurder of Purnell and that Martin was not the nurderer. Martin
clains that his neighbor, Mchael Sheehan, would have testified
that Martin was at honme with friends at the tinme of the nurder.
Finally, Martin alleges that Vanessa Faci ane woul d have testified
t hat Johnson had been coerced by police to fabricate her testinony
agai nst Martin.

Martin's claim that the four wtnesses were in court and
available to testify on Novenber 25, 1985, is not supported by the
record. The trial court ordered that subpoenas be issued to al
W t nesses present before they left the courtroom on Novenber 25,
but no subpoenas were i ssued to the four wi tnesses nanmed by Martin.
The record contai ns no evidence that any of the four w tnesses had
been successfully served with subpoenas to appear on Novenber 25.
Mor eover, defense counsel's notion for a continuance on January 15,
1986, was based sol ely upon the absence of Felton Robertson.

In any event, the testinony of the four w tnesses woul d have

been nerely cumul ative. At |east two other w tnesses corroborated
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Martin's alibi testinony concerning his activities on the night of
Purnell's nurder. Another wtness testified that he overheard
Robertson say that she would do everything she could to "down"
Martin. Martin's nephewtestified that he saw Purnell's nurderers
runni ng fromthe scene of the nurder and that none of themwere his
uncl e. Finally, another witness testified that Johnson was the
victimof police intimdation and that her eyew tness testinony was
coer ced.

We are satisfied that no constitutional violation resulted
fromthe relatively short delay in the commencenent of Martin's
trial.

D. Brady claimand know ng use of perjured testinony

Martin next argues that Nettles and Johnson perjured
t hensel ves and "franmed" himfor Purnell's nurder. He clains that
both wi t nesses executed witten statenents to the effect that they
had not seen the nurder, but then testified differently to the
grand jury and at trial. Martin makes the further clains that
these alleged contradictory witten statenents were excul patory
evidence that the state withheld fromMartin in violation of Brady
v. Maryland, 83 S . C. 1194 (1963), and that the prosecution
presented perjured testinony at trial.

Brady states that the failure of the prosecution to disclose
evi dence favorabl e to the accused upon request viol ates due process
where the evidence is material to either guilt or punishnent,
irrespective of the good or bad faith of the prosecution. |d. at
1196-97.

Martin nmade a pretrial notion for disclosure of Brady
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material. Based on this notion, the trial judge nmade an in canera
i nspection of the prosecution's entire file in Martin's case and
the police investigation file. The trial court found nothing
excul patory that had not already been provided to Martin.
Furthernore, Martinonly identifies two witten statenents which he
clains are excul patory, both of which were available to himbefore
trial and were in fact used at trial to inpeach the prosecution
W tnesses. One was a letter witten to Martin by Robertson that
stated that she knew that he had not killed Purnell. This was used
at trial. The other is the witten statenent that Nettl es provided
to the Oleans Parish deputy in which she identified Purnell's
killer by the nanme of Wnfred. This statenent was al so used at
trial. All of the other evidence that Martin clains was
unconstitutionally wthheld he found in the transcript of the grand
jury proceedi ngs that was al so furni shed to defense counsel before
trial. Martin has pointed to no piece of evidence which could
i nplicate Brady.

Wth regard to the prosecution's use of perjured testinony,
Martin makes the sanme accusations in his habeas petition that he
made at trial; he asserts that Nettl es and Robertson were |ying and
t hat Johnson had been coerced by police to identify Martin.

In order to allege a due process violation, Martin nust show
that the prosecution know ngly presented materially fal se evi dence
to the jury. United States v. Martinez-Mercado, 888 F.2d 1484,
1492 (5th Cir. 1989). Here, though there may be sone room for
doubt as to the truth of the testinony provided by Nettles,

Johnson, and Robertson, all of the inpeachnent evidence identified
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by Martin as showing their asserted perjury was presented at trial
and used to cross-exam ne those witnesses. The jury was able to
make credibility determ nations at trial based on all of the facts
cited by Martin in his habeas filings. Thus, we are not able to
say that the prosecution knowi ngly presented false testinony.
Martin essentially asks that the federal court retry the case on
basically the sane evidence. This is not appropriate.

E. Court reporter's alteration of the trial record

Martin next makes the totally unfounded clains that the trial
court violated his constitutional rights by allowng the court
reporter to alter the trial record by (1) not including a portion
of the trial in which Martin's nother was arrested, and (2)
neglecting to include the transcript of the grand jury proceedi ngs
in the trial record.

There is no omssion in the record regarding the incident in
which Martin's nother was renoved from the courtroom for making
threatening gestures at one of the prosecution wtnesses. The
transcript clearly states that the incident took place outside of
the presence of the jury. Therefore, no possible prejudice could
have occurred as a result of the incident.

We simlarly see no prejudice in the fact that the transcri pt
of the grand jury proceedings was not nade part of the trial
record. The trial court ordered a copy of the transcript furnished
to defense counsel, though it refused to provide a separate copy
for Martin hinself. Furthernore, in the exhibits attached to
Martin's federal habeas petition, Martin admts that he had read a

copy of that grand jury transcript and cites testinony therein
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Accordingly, Martin can show no prejudice in the fact that the
transcript was not included inits entirety in the trial record.?
F. Inconplete appellate record

Martin's final claimis that he was denied a fair appeal of
his conviction because a portion of the trial transcript was
m ssing fromthe record provided to the Louisiana Fourth G rcuit
Court of Appeal on his direct appeal. Wiile it is apparent that
the appeals court did not have a conplete record, this error was
corrected when the case was remanded to the trial court for
clarification. The record does not support the i nference, however,
that Martin or his appellate counsel did not have a conplete trial
record from which to prepare an appeal. Specifically, Mrtin's
brief to the Suprene Court of Louisiana and his pro se brief to the
state Fourth Crcuit Court of Appeal both refer to testinony from
t he supposedly m ssing portions of the transcript.

Petitions based on a conplete record have been subsequently
filed before the Louisiana Suprene Court and in the district court
bel ow. Based on our own careful review of the record and the
clains raised before the state appeals court, we can find no
resulting harm from what was apparently sinple oversight. e
therefore find no nerit in this claim

Concl usi on

For the foregoing reasons, we conclude that none of Martin's

clains on appeal presents any reversible error in the district

court's denial of habeas relief. Therefore, the district court's

2 | ndeed, Martin nmade argunents based on the grand jury
proceedi ngs before the Louisiana Suprene Court.
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order dism ssing his habeas petition with prejudice is

AFF| RMED.
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