IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-3178

C. J. LANGENFELDER & SON, Inc.,
Pl ai ntiff-Appellant,
V.
DANA MARINE SERVICE, INC., in
personam and the MV VICTORI A, her engines, tackle,
apparel, et cetera, in rem

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 89 4827 G

(Decenber 29, 1992)
Before KING JOHNSON and DAVIS, G rcuit Judges.
KING Circuit Judge:’

This admralty case concerns the ill-fated voyage of the
GSOT- 2000, a shallow inland barge that was towed 200 nauti cal
mles out into the Gulf of Mexico, where it sustained extensive
damages from strong wi nds and rough waves. Follow ng a bench

trial, the district court issued |lengthy findings of fact and

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



conclusions of law, entirely absolving the defendant tow ng
conpany of liability. After a careful review of the record, we

reverse and render judgnent for the plaintiff barge owner.

| .

Because factual disputes conprise a large part of this
appeal, we will recapitulate the significant testinony and
evi dence adduced at trial prior to sunmarizing the district
court's findings and conclusions. [In Cctober 1987, Langenfel der
& Son, Inc., a Baltinore-based conpany, was in need of barges for
its East Coast shell-fishing operations. JimMatters, who was in
charge of purchasing equi pnent for Langenfelder, was unable to
| ocate any suitable barges on the East Coast. Matters thus
travel ed to Forked Island Shipyard in Louisiana, where he
di scover two thirty-year old barges that suited the conpany's
needs, the GSOT-3001 and the GSOT-2000. Both were shall ow
i nl and, as opposed to seagoi ng, barges.? The GSOT-3001 neasured
ten-and-a-half feet deep and the GSOT-2000 neasured twel ve feet
deep. According to Matters, he thoroughly inspected the barges
before purchasing them The GSOT-3001 was in remarkabl e
condition for its age. The GSOT-2000 was i n sonmewhat worse

condition, although its prior enploynent as an oil-carrying

21t is undisputed that an inland and ocean-goi ng barges are
designed differently. As Dana's Vice-President Dreijer conceded
at trial, inland barges are "not built to sustain heavy weat her
and the seas in the Gulf of Mexico." See also Aiple Tow ng Co.
v. MV Lynne E. Quinne, 534 F. Supp. 409, 410 (E. D. La. 1982);
G obe & Rutgers Fire Insurance Co. v. Steanship Hallo, 1928
A MC. 1887, 1888-89 (S.D.N. Y. 1928).
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vessel had inhibited aging and rusting inside the barge. Matters
testified that he discovered "a tear or a corrosion spot"”
approximately two feet long in the GSOT-2000's knuckl e near the
front of the No. 1 starboard tank. He also observed a snal
split in a stern tank. The sides of the GSOT-2000 were slightly
dented but otherw se in good condition. The remainder of the
hull and the barge's franmes al so appeared to be in good
condition. The deck seened "brand new. " Matters testinony
about the condition of GSOT-2000 at the tinme of purchase was
uncontroverted.

Matters purchased the GSOT-3001 for $55,000 and t he GSOT-
2000 for $22,000 and arranged to transport both barges to Saucer
Marine Service, Inc., in New Oleans, for dry-docking and
repairs. Matters again thoroughly inspected the GSOT-2000 while
it was dry-docked, confirmng his prior conclusion that the barge
was in need of certain repairs but was, when viewed as a whol e,
in good condition. At Saucer, Matters arranged for an audi ogauge
survey?® of the GSOT-2000 in order to determ ne whether it had
suffered excessive wasting at any points on the hull. Testinony
of several wi tnesses indicated that the original thickness of the
hul | was 3/8" or .375 inches. Matters testified, and the
audi ogauge report confirnms, the vast mgjority of thin spots were

found at the bow and at the bil ge knuckles on the sides of the

3 An audi ogauge survey is an ultrasonic exam nation of the
t hi ckness of a vessel's hull.



barge.* Saucer installed 5/16" steel double-plating at the bilge
knuckl es all along both the port and starboard of the barge,
added nunerous new . 25" double-plates to the thin portions of the
bow, welded all fractures in the hull, repaired deck holes,
sandbl asted and repainted the entire hull, and secured al
manhol e and Butterworth hatch covers. After perform ng over
$40,000 in repairs, Saucer thereafter certified that the GSOT-
2000 was seawort hy.

Dougl as Hal sey, an expert who testified on behalf of the
def endant tow ng conpany, Dana Marine Service, Inc., was a forner
Coast Quard inspector. Halsey never physically inspected the
GSOT- 2000 and opi ned exclusively on the basis of selected
phot ogr aphs of the barge, Saucer's repair invoices, and the Coast
Guard's file on the GSOT-2000. He agreed that the hul
underneath the No. 2 port and starboard tanks -- where the bul k
of the GSOT-2000's damage was inflicted -- were not wasted bel ow
.281" at the tine of purchase. Halsey expressed the view,
however, that Saucer's double-plating of portions of the hull and
the bilge knuckles did not add any hull strength because the
pl ates were probably attached with tenporary "fillet" welds
rat her than permanent "plug" welds. Halsey did not in fact know

what ki nd of welds were used, but specul ated based on the |ack of

4 One of Dana's experts testified that Coast Guard
regul ations require that a seagoing barge's hull should not be
wasted nore than twenty-five percent of the original thickness,
which in the case of the GSOT-2000 required the hull be nore than
. 281 inches thick. The audi ogauge report showed that 33 of the
135 spots tested reveal ed wasting in excess of 25 percent of the
hul I 's original thickness.



an item zed charge for plug welds in Saucer's repair invoice.
One of Langenfelder's experts, Archie Randall, an experienced
mari ne surveyor, testified that the double-plating did add
strength to the hull.

Fol |l om ng Saucer's repairs, Matters entered into an oral
contract with Erik Dreijer, Vice President of Dana Marine, for
towage of both barges to Maryland. Dreijer admtted that Matters
had i nformed himthat the two vessels were inland, rather than
seagoi ng, barges. Because the inland barges would be venturing
out to sea during their voyages to Maryl and, Langenfel der was
required by law to secure tenporary certificates of inspection
fromthe Coast Guard. Matters oversaw the Coast CGuard's
i nspection of the GSOT-3001, but, because he had business in
other states, left it to Saucer's nmanager, Carol Ragas, to ensure
that the Coast Guard inspected and certified the GSOT-2000.

Ragas testified that the Coast Guard representative made two
trips to Saucer to inspect the GSOT-2000, first to |ook at the
barge while it was being repaired in drydock, and later for a
final inspection after the barge was again afloat. Ragas
testified that he did not renenber showi ng a Coast Cuard

i nspector the repair invoice; however, in his experience, Ragas
testified, Coast Quard inspectors normally were not interested in
repair invoices for purposes of certification. However, Ragas
testified that the Coast Guard inspector was apprised of al
repai rs because he was present as the repairs were being

conduct ed.



The Coast Cuard inspector concluded that the GSOT-2000 was
seaworthy for its intended voyage and that it "in all respects
[ confornmed] with applicable vessel inspection |aws and
regul ations." ldentical tenporary certificates of inspection,
permtting a "change of enploynent” for the GSOTI-2000 and GSOT-
3001, were thus issued. Under the section headed "Route
Permtted and Conditions of Operation" was specified:

VESSEL |'S PERM TTED TO MAKE A ONE WAY COASTW SE VOYAGE

FROM NEW ORLEANS, LOUI SI ANA TO BALTI MORE, MARYLAND I N

FAI R WVEATHER ONLY, W THOUT PASSENGERS OR CARGO. ALL

OPENI NGS TO THE HULL SHALL BE CLOSED AND SECURELY

FASTENED.

Dana' s expert, Hal sey, discounted the significance of the
GSOT-2000"s certificate of inspection. Based solely on the
absence of copies of the repair invoice and audi ogauge report
fromthe Coast Guard's inspection file, Halsey inferred that the
representative who i nspected the GSOT-2000 at Saucer did not see
ei ther docunent before issuing the inspection certificate. Such
informati on was essential to an adequate certification, Hal sey
claimed. Contradicting Ragas' testinony, Halsey testified that
Coast QGuard policy requires inspectors to exam ne and then attach
copies of all repair invoices and the results of an audi ogauge
survey to an inspection report.

Foll ow ng certification of the two barges by the Coast
Guard, Dana Marine first towed the GSOI-3001 to Virginia in late
Cct ober and early Novenber of 1987. The two-week trip was made

W thout incident. The tug's captain followed a course that

generally stayed near the coastline and ducked into ports on



numer ous occasi ons whenever waves hei ghts were consi dered
excessive.® Matters stated that, although he did not explicitly
demand that Dana Marine follow a simlar route in towng the
GSOT- 2000, he was under the inpression fromhis discussions with
Dreijer that Dana Marine woul d tow t he GSOT-2000 al ong the coast
and duck into port whenever the waves becane rough. Mtters
expected the GSOT-2000's exposure to the open Gulf to be
extrenely [imted.

It is undisputed that Dana Marine did not informthe tug
captain assigned to tow the GSOT-2000, R chard Burroughs, that
the barge was an "inland" vessel or that the Coast CGuard
certificate specified a "coastw se" and "fair weather only"
voyage. Nor did Burroughs inspect the certificate prior to
enbar ki ng from Loui siana. Before departure, Burroughs sinply
gave the barge a cursory wal k-around i nspection, mainly to check
to see that all hatches were battened down. He testified that he
found the hatch covers seened secure and that the barge appeared
otherwise fit for towwng. He stated that he could not tel
whet her it was an inland or seagoi ng barge based on his wal k-
around inspection. Dreijer, a tug captain since 1977 and vice
presi dent of Dana Marine since 1984, testified that an inland

barge is easily distinguishable during a wal k-around i nspection

> The captain's log recorded that he repeatedly "waited on
[the] weather" at ports along his route. Wave heights of four to
seven feet, five to eight feet, and six to eight feet were
considered to be too rough for towage of the GSOT-3001. As wll
be discussed in infra Part 111, the district court erred by
refusing to admt the captain's log of the GSOT-3001 into
evi dence.



by its lack of distinctive markings on the vessel's side. He
al so admtted that a captain preparing to tow a barge should
examne its certificate of inspection

Burroughs charted a course that would take the GSOT-2000 at
| east 200 nautical mles out into the Gulf. The tug captain
testified that he specifically checked the National Wat her
Service's forecast for his intended route across the @Qulf before
he enbarked. According to Burroughs, the reports that he
listened to predicted winds of ten to fifteen knots and seas of
three to four feet for the com ng days. He enbarked early on
Novenber 14th. After exiting at the M ssissippi Rver-culf
Qutlet at approximately 7:30 p.m, Burroughs set a course
directly across the Gulf for Key West, Florida.

According to Burrough's captain's log, early in the norning
of Novenber 15th, wnds were fifteen to twenty knots. By 3:00
p.m on the 15th, the wind was up to twenty-five knots and the
wave heights reached eight to ten feet. The captain continued to
head straight into the increasing wnds and waves on a course
that took himfarther fromthe coast. By noon on Novenber 16t h,
seas reached ten to twelve feet, but Burroughs continued to steer
a course away fromthe shoreline. Conditions worsened throughout
the 16th, with wave heights reaching fourteen feet as day turned
into night. Burroughs testified that the heavy waves
significantly slowed the tug's speed. On the night of Novenber

16th, prior to retiring shortly before m dni ght, Burroughs



checked the GSOT-2000. The barge was riding well despite the
rough wi nd and wave conditions.

John L. Gagnet, Jr., an expert in weather forecasting who
had advi sed tow ng conpani es about weather and routes in the Qulf
for over thirty years, testified about the National Wather
Service's official forecasts which were broadcasted and avail abl e
to persons navigating the Qulf. The official forecasts
contradi cted Burroughs' testinony about the weather conditions
that were predicted.® Early in the norning of Novenber 14th,
shortly before the tug departed, official forecasts for the
portion of the Gulf through which Burroughs traveled called for
wi nds of ten to fifteen knots during the day, increasing to
fifteen to twenty knots the night of the 14th, and increasing to
twenty to twenty-five knots by early Novenber 15th. Seas were
predicted to be five feet or less through the night of Novenber
14t h, increasing to five to seven feet by the 15th. The extended
outl ook through Novenber 16th predicted "strong . . . w nds and
rough seas." A revised forecast, issued on the afternoon of the
14t h shortly before the tug entered the open Qulf, called for
winds ten to twenty knots through that night, increasing to
fifteen to twenty-five knots by the night of Novenber 15th. Seas
were predicted to reach nine feet by the night of the 15th, and

ten feet by the early norning of the 16th. These forecasts for

6 Burroughs was showed the official weather reports. On
cross-exam nation by counsel for Langenfel der, Burroughs conceded
that "w thout doubt these forecasts show hi gher wi nds and sea
condi tions than what you testified were the forecasts received on
the day you left with the GSOT-2000."
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Novenber 15th and 16th al so predicted "widely scattered showers,"
and "numerous" thunderstornms. The extended forecasts for late
Novenber 16th and 17th issued on Novenber 15th continued to
predict "strong . . . winds and rough seas" or "strong w nds and
hi gh seas.”

Gagnet testified that the National Wather service forecasts
for wwnd and wave conditions closer to shore -- within a fifty
nautical mle perinmeter -- were |ess tenpestuous than conditions
200 nautical mles out in the Gulf. Early on Novenber 14th, the
official forecast called for winds up to fifteen knots and seas
between two and four feet. Extended wave forecasts wthin the
fifty nautical mle perineter indicated that seas could reach
maxi mum hei ghts of five to seven feet. Notably, these forecasts
did not call for "strong wi nds and rough seas," but instead
merely predicted "choppy" seas. Gagnet thus concl uded that
"[t]he coastal marine forecasts were generally . . . less[er]
conditions,” in particular, "less seas [were] forecast[ed]."

Gagnet also testified that sonewhat unpredictable "rough
conditions" are frequently experienced throughout in the GQulf in
Novenber, as stormfronts regularly pass through every three to
five days. He also stated that thunderstorns could result in
hi gher than predicted waves. Gagnet opined, "[i]n this
particular case [in view of] the weather that was forecast]|[ ed]
and was available [to Captain Burroughs], . . . either the

coastal or inland route should have been taken . . . because in
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the event that any bad weat her woul d have cone up unexpectedly
[ he woul d have] had a port to go to."

On the norning of Novenber 17th, Burroughs noticed that the
GSOT-2000"' s starboard bow was awash and |isting. He i medi atel y
altered course to Tanpa. The captain testified at trial that he
was apprised of the Coast Guard's tenporary certificate of
i nspection for the first time in Tanpa. Significantly, he stated
that he "[i]nterpreted it to nean the barge was not seaworthy."
He then testified that had he seen the certificate before |eaving
New Orl eans, he woul d have taken a coastal route.

I n Tanpa, Dana Marine hired Charles Harden, a marine
surveyor and consultant, to ascertain the extent of the danmage,
whi ch proved to be significant. Matters also flewto Tanpa to
i nspect the barge. Uncontroverted testinony at trial indicates
that the principal damage was to the No. 2 tanks of the barge.’
The hull plate underlying the No. 2 starboard tank was conpletely

m ssing, and a good portion of the plate underlying the No. 2

port tank was mssing. |In addition, there was sone structural
damage -- twi sting, bow ng, and fracturing of the interna
structure -- and snmall |eaks and tears in the front portion of

the barge. Notably, all of Saucer's doubl e-plating remained
fully intact.
There was testinony at trial regarding navigational

standards of care relevant to Dana Marine's towage of the GSOT-

" The barge had nine tanks. The No. 1 tank was conti guous
with the bow, and the No. 9 tank was contiguous wth the stern.
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2000. Langenfel der presented the testinony of Norman Antrai ner,
an experienced tug captain, as an expert on standards of prudent
navi gation. Antrainer echoed Dreijer's testinony regarding the
difference in markings on oceangoi ng and inland barges. He al so
stated that once it is apparent that a barge is of an inland
variety, a prudent captain should "check the Coast Guard papers
to see if there [are] any special instructions as far as the
barge's route that it is going to have to take." Antrainer
testified that, had he been assigned to tow the GSOT-2000, given
the avail abl e weat her reports he woul d have hugged the coastline
as nmuch as possi ble and woul d have towed the GSOT-2000 into the
open Gulf -- when a coastal route was not feasible -- only when
weat her conditions were calm Wth an inland barge and a snal
tug, Antrainer opined, it is best to avoid stormsystens and stay
near the protected waters of a harbor. "A small tug like [the
GSOT-2000] cannot outrun the weather” when it is out in the
m ddl e of the Gulf, he stated. Dana's Vice President Dreijer,
himsel f a tug captain, disputed Antrainer's expert opinion by
testifying that it was preferable to follow a route across the
open Gulf. He clained that a coastal route would take | onger,
thus increasing a tow s tine of exposure to the regul ar Novenber
stormfronts passing through the Gulf.

Fol |l ow ng the m shap, Langenfel der decided to engage in
tenporary repairs in Tanpa so that the GSOT-2000 could continue
on to Baltinore. Thereafter, the barge conpleted the voyage

wi thout incident. |In Maryland, a marine service conpany nade a

12



total of $124,144 worth of repairs, replacing the bottom of the
No. 2 starboard and port tanks. Archie Jordan, an experienced
mar i ne surveyor, exam ned the GSOT-2000 in Baltinore over a
period of two days. Jordan opined that "the hull had been
subject to extrene stress" caused by poundi ng waves, which "was
severe enough to cause stress failure [in] the bottom i nternal
framng. . . . The welds failed, . . . thereby [causing] the
bottom shell plates [of the No. 2 tanks to] be overstressed and
fractured."” Jordon further testified about the bow ng and

tw sting of the frames of the barge, which was also result of the
stress fromthe heavy waves. He referred to the GSOT-2000's

injuries as a "textbook case of slamm ng damage."

.

| nvoki ng federal admralty jurisdiction, Langenfelder
instituted a negligence action agai nst Dana Marine, and a bench
trial was held. 1In issuing its |lengthy Findings of Fact and
Concl usions of Law, the district court agreed that Dana Marine

violated its duty of reasonable care by the failure of

Captain Burroughs to be apprised that the GSOT-2000 was

an inland barge and that it had received a coastw se,

fair weather only certificate of inspection.

Reasonabl e care required Dana Marine to insure that its

Captain knew all information relevant to the safe and

proper navigation of its tow
However, the court held that Dana's breach of duty was not
actionabl e negligence for a variety of reasons.

First, the district court held that "coastw se" and "fair

weat her," as used in the Coast CGuard's certificate of inspection,
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were vague ternms which did not have the specific nmeanings that
Langenfel der clainmed. Therefore, the court did not consider
Captain Burrough's ignorance of the certificate to be either
negl i gence per se or even sinple evidence of negligence. In the
district court's view, "coastw se" could not reasonably be
understood to refer to a route within twenty nautical mles of
shore -- notw thstanding a Coast CGuard regul ati on governi ng
certificates of inspection whose definition of "coastw se"
"includes all vessels normally navigating . . . the Qulf of
Mexico 20 nautical mles or |ess offshore.” Li kew se, the court
stated, "fair weather" was a vague termthat had no precise
definition in maritime |law or custom The district court thus
af forded Captain Burroughs broad discretion to determ ne what

qualified as "fair weather. The wi nd and wave conditions that
exi sted 200 nautical mles out in the Gulf between Novenber 15-
17, 1987 -- which the National Wather Service described as
"strong . . . winds and rough waves" -- could plausibly be

considered "fair weather," the court held.

The court acknow edged Burroughs' testinony that he would
have followed a course closer to shore had he seen the Coast
GQuard's certificate. However, this adm ssion was considered
insignificant for two reasons. First, "[p]laintiff failed to
establish a duty that would have required Dana Marine to tow the
GSOT- 2000 on a different course had Captain Burroughs known of

the tug's [inland] character and [ coastwi se' and fair weather']

certification.” And, second, "plaintiff failed to establish

14



t hat Dana Marine woul d have been duty-bound to take a port of
refuge"” in the event of bad weat her had the GSOT-2000 been towed
al ong the coast. Therefore, the court concluded, because the
weat her conditions within the 50 nautical mle perineter were
"simlar" to conditions 200 nautical mles out, the GSOT-2000
"woul d have suffered the sane damages" had it been towed cl oser
to the coast. The court did not credit the testinony of either
Antrai ner or Gagnet about the inportance of staying near the
shore in order to seek safe harbor in the event of heavy weather.
The district court further found that "the GSOT-2000 was not
seaworthy for a voyage in the Gulf at this tinme of year."
Significantly, the court stated that "[t] he evidence having
failed to establish a contract or duty to nove the barge al ong
the coast, | nust neasure the barge's seawort hi ness agai nst a
contenpl ated voyage that could justly be made directly across the
@l f." The court based its determnation that the GSOT-2000 was
unseaworthy on a finding that a significant portion of the
barges's hull was wasted bel ow .281" -- the m ni mum necessary
hul I thickness, according to Coast CGuard regul ations, for
seagoi ng barges -- even after Saucer's repairs. The court found
that, "[o]f the 33 places where the audi ograph [sic] readings
reveal ed greater than 25 percent thinning of the hull's original
t hi ckness, at |east 17 were not double-plated.™ Because there
were 135 spots originally tested, the court held that
approxi mately one-eighth of the hull remained under .281". The

court al so accepted Hal sey's testinony that the doubler plates on
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the bow and knuckles failed to add any strength to the hull.
Additionally, the court found that Langenfel der, not Dana Mari ne,
was responsible for failing to adequately secure the Butterworth
hatch whi ch was bl own open at sea, causing consi derabl e fl ooding.
The court held that this finding of unseawort hi ness absol ved Dana
fromany possible liability under the well-established principle
of admralty law that a tug is not |iable for damage to an
unseaworthy tow. 8

The court did not feel constrained by the Coast Cuard's
certification as evidence that the GSOT-2000 was seaworthy for a
coastw se, fair weather voyage, even assum ng those terns neant
what Langenfelder clainmed. The court found that the Coast Guard
i nspection of the GSOT-2000 was i nadequate, based on Hal sey's
specul ation that the Coast Guard inspector did not have
sufficient information on which to certify. Consequently, the
court "g[aJve little credit"” to the certificate's inplicit
assertion that the GSOT-2000 was seaworthy for a coastw se, fair
weat her voyage.

Finally, although Dana Marine had not raised the issue, the

court proceeded sua sponte to hold that Langenfel der had viol ated
Coast Quard regul ations. The court found that Langenfel der had
failed, both while in New Ol eans and Tanpa, to conply with

regul ations that require a "survey" of a barge before major

repairs. Based on these purported violations, the court invoked

8 See, e.g., King Fisher Marine Serv., Inc. v. NP Sunbonnet,
724 F.2d 1181, 1184 (5th Gr. 1984).
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"The Pennsylvania rule" of admralty law,® and shifted the

burden to Langenfelder to prove that its regulatory violations
coul d not possibly have been a cause of the accident. The court
found that Langenfel der had not net this burden. Consequently,
the district court absolved Dana of all liability for the damages

sust ai ned by the GSOT-2000. 1°

L1l

Because Langenfel der has asserted a tort clai mof
negl i gence, our analysis will be divided into a discussion of the
four elenents of such a claim the existence of a duty, a breach
t hereof, proximate causation, and damages. See WIIiam Prosser,
Handbook of the Law of Torts, 8§ 30, at 143 (4th ed. 1971);
Rest at enent (Second) of Torts, § 281 (1977). W reverse the
judgnment of the district court and hold that Langenfel der has

established all four el enments.

A. Breach of Duty
Atug is neither an insurer nor a bailee of its tow
Rat her, a tug sinply owes the tow s owner a duty to exercise the
sane degree of reasonable care and maritine skill "as prudent
navi gators enploy for the performance of simlar services." King

Fi sher Marine Serv., Inc. v. NP Sunbonnet, 724 F.2d 1181, 1184

9 See The Pennsylvania, 86 U S. (19 Wall.) 125 (1874).

10 Al't hough the district court totally absol ved Dana of any
liability, the court gratuitously nade detailed findings about
damages. These findings will be discussed in Part 11l1.C., infra.
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(5th Gr. 1984) (citing Steven v. The Wiite Gty, 285 U S. 195,

202 (1932)). The district court's findings regarding the breach
of duty question pivoted around the court's determ nation that,
al t hough Captain Burrough's ignorance about the Coast Cuard
certificate breached Dana's duty of reasonable care, Dana nay not
be held accountable in view of the vagueness of the terns

"coastw se" and "fair weather."

i) "Coastw se"

Citing express | anguage contained in a definitional
provi sion of the Code of Federal Regul ati ons governi ng
certificates of inspection, 45 CF. R § 90.10-11, Langenfel der
argues that the term "coastw se" neans "20 nautical mles or |ess
of fshore.” The court below rejected the argunent that the term
as used in the certificate, according to Coast Guard parl ance,
connoted such a mleage-restriction. |Instead, the district court
cited another, broader "customary" definition of "coastw se" as

used in certain maritine statutes and regulations -- that is, "a
voyage between a port in one State and a port in another State."
See, e.qg., 46 U.S.C. § 10501(a); 46 C.F.R § 42.03-5(d). The
district court then noted that "[i]t is against this background
of customary, statutory and regul atory use of the term
“coastwi se' that | consider the Coast Guard regul ati ons under

whi ch the GSOT-2000 received its inspection certificate."

Because of the supposedly anbi guous nature of the term the

district court held that Dana Marine could not be held
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account abl e under the mleage-restrictive connotation. The court
went so far to inply that hol ding Dana Mari ne account abl e under
such a vague termwoul d constitute a due process violation under

the voi d-for-vagueness doctrine. See Connally v. CGeneral Constr.

Co., 269 U.S. 385 (1926).

The court below alternatively concluded that, even | ooking
only at the termas used in the regulatory provision governing
barge certificates, "coastw se" referred not to any m |l eage-
restriction on the type of route taken but only to a
classification of the type of vessel. The phraseol ogy of that
particul ar provision -- "[u]nder this designation [ coastw se']

shal |l be included all vessels normally navigating the waters of

any ocean or the GQulf of Mexico 20 nautical mles or |ess

of fshore," 46 C F.R 8§ 90.10-25 (enphasis added) -- was
considered telling. The district judge conpared this section
with another m | eage-restrictive definition in the Code of
Federal Regul ations in which "coastw se" referred to a "route"
rather than a "vessel." See 46 C.F. R 8 90.05-7 ("Vessels

i nspected and certificated for ocean or unlimted coastw se
routes shall be considered suitable for [inland] navigation
).

We believe that the district court's interpretation of the
regul atory term "coastw se" that appeared in the GSOT-2000's
certificate of inspectionis flawed in three ways. First, the
m | eage-restrictive connotation of "coastwi se" is hardly cryptic.

In addition to the provision in the Code of Federal Regul ations
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governi ng barge certificates of inspection, nunerous other Coast
Guard regulations in force at the tinme of the accident enpl oyed
the termin referring to a twenty nautical mle perineter. See,
e.g., 46 C.F.R §§ 70-10.13, 110.15-1(b)(2), 167-60.1(c). Nor is
the m |l eage-restrictive connotation foreign to admralty courts.

See, e.qg., Pacific Merchant Shipping Assoc. v. Aubry, 918 F. 2d

1409, 1412 (9th Gr. 1990) (noting Coast CGuard regul ati ons define
"coastw se vessels" as those "normally navigating the waters of
any ocean or the GQulf of Mexico 20 nautical mles or |ess
of fshore"). !

Second, 46 C.F.R 8 90.10-11 was the only regul atory
provi sion using the term"coastw se" that was inplicated by the
Coast Cuard's use of the termin the GSOT-2000's certificate; how
ot her regul ations and statutes define "coastw se" has no
rel evance to whet her Dana may be charged with know edge of §
90.10-11"s explicit and narrow definition of the term Under our
systemof law, all persons affected by regul ations published in
t he Code of Federal Regul ations are charged with | egal notice of

their provisions. Mody v. United States, 774 F.2d 150, 156 (6th

Cir. 1985) (citation omtted), cert. denied, 479 U S. 814 (1986).
Further, Dana Marine's argunent that "coastw se" in the GSOT-

2000's certificate referred generally to "a voyage between two

11 The dictionary definition of "coastw se" includes: "by or
along the coast,"” "follow ng along the coast,"” and "carried al ong
the coast.” 2 Oxford English Dictionary 557 (1st ed. 1971);
Webster's Unabridged Third International D ctionary 433 (1976).
The etynol ogy of "coastwise" is also significant: the prefix
"W se" neans "in the position or direction of." Wbster's New
Col l egiate Dictionary 1335 (1979).
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ports in the sanme country" renders the term surplusage since
obviously the barge was permtted to travel only from New Ol eans
to Baltinore.

Third, the district court's attenpt to nmake appl es and
oranges out of the two adjective uses of "coastw se" in the
various regulatory provisions referring to a twenty nautical mle
perineter is untenable. Wether "coastw se" nodifies "vessel" or

"route," the gist is the sane: the vessel is not the type which
follows a route that ventures beyond twenty nautical mles from
the coast.? A "coastw se" vessel is one that normally is
limted to taking "coastw se" routes. Moreover, the Coast
Guard's particular use of the termin the GSOT-2000's certificate
| eaves no doubt that the termwas intended primarily to limt the
route rather describe the type of vessel. Under the headi ng,
"ROUTE PERM TTED AND CONDI TI ONS OF OPERATI ON," the Coast Cuard
stated, "VESSEL |IS PERM TTED TO MAKE ONE- WAY COASTW SE VOYAGE

I N FAI R WVEATHER ONLY W THOUT PASSENGERS OR CARGO. "

Accordingly, we find that, as a matter of law, the term

12 Conpare 46 C.F.R 8 167.60-1(c) ("Wwen a nautical schoo
ship . . . my be navigated . . . 20 nautical mles or |ess
of fshore, the route shall be designated on the certificate of
i nspection as 'Coastwise.'") with 46 CF. R 8 90.10-11 ("Under
this designation shall be included all vessels normally
navigating the waters ... 20 nautical mles or less offshore.").
Interestingly, the very provision cited by the district court as
an exanple of "coastw se" nodifying "route" rather than "vessel"
in fact refers to both coastw se vessels and coastw se routes.
See 46 CF.R 8 90.05-7. Wiile that provision is entitled,
"Ocean or Unlimted Coastwi se Vessels on Inland or Geat Lake
Routes," the text of the regulation reads as follows: "Vessels
i nspected and certificated for ocean or unlimted coastw se
routes . "
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"coastw se," as used in the GSOT-2000's certificate of
i nspection, may be fairly understood to refer to a m | eage-

restriction.

ii) "Fair" weather

The district court held that, "[l]acking either a regulatory
definition or proof of a [comonly] understood neaning [of "fair'
weat her], | nust conclude that [Dana Marine] had consi derabl e
di scretion to determne if the weather was fair' for a
particul ar voyage." W hardly believe the term"fair" weather is
so vague or undefined that it relieves Dana Marine fromliability
for failing to apprise Burroughs of the certificate' s weather
restriction. This is not a case where an operative termis

|atently or patently vague or anbi guous. See, e.d., Frigal enent

Inporting Co. v. B.N.S. Internat'l Sales Corp., 190 F. Supp. 116,

117 (S.D.N. Y. 1960) (Friendly, J.) ("The issue is, what is

[ Jchicken[']?"). Rather, "fair" weather is a word that, while

| acki ng any precise definition in |aw or custom possesses a core
meani ng about whi ch reasonabl e persons could not differ -- at

| east in disqualifying certain types of weather as "fair."?1

13 The district court here was interpreting a term contained
in a Governnent docunent whose issuance served to inplenent both
federal statutes and Coast Guard regulations. See 46 U S.C. 8§
3311, 3313 (requiring issuance of certificates by Coast Guard and
conpliance by issuee); 46 CF. R Part 91 et seq. ("Certificate
and I nspection"). Therefore, we hold that the district court's
interpretation of the term"fair weather" as used in the Coast
Guard certificate was tantanount to interpreting a termof a
regul ation or statute -- a legal conclusion which we review de
novo. Zapata Haynie Corp. v. Authur, 926 F.2d 484, 485 (5th Cr
1991) .
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Because we hold that the district court erred as a matter
of lawin holding that "fair" weather was vague enough to afford
Captai n Burroughs discretion in interpreting the term we nust
address de novo whether the conditions that prevailed qualified
as "fair" weather under any objectively reasonable definition of
the word. W are permtted to make such a factual finding on
appeal because "the record permts only one resolution of the

factual issue." Pullmn-Standard v. Swift, 456 U S. 273, 292

(1982). There is uncontroverted evi dence about the extrene
weat her conditions that prevailed during the barge's voyage. The

GSOT- 2000 was exposed to thunderstorns and showers, twenty-five

knot wi nds, and ten feet waves -- possibly reaching as high as
fourteen feet -- for an extended period.!* See supra Part |. A

4 The district court found that maxi num waves hei ghts were
only eight to ten feet, "perhaps higher with swells." Captain
Burrough's I og reported waves that reached twelve to fourteen
feet. Dana Marine has repeatedly admtted that waves reached
fourteen feet. The district court based its finding of eight to
ten feet waves on the testinony of Langenfel der's expert Gagnet
who, according to the court, "testified that estimtions of the
seas by people am dst them ought to be and were generally
di scounted by several feet to conpensate for typical, but
uni ntentional, exaggeration."”

Qur review of Gagnet's testinony indicates that he stated
that an estimation of fourteen feet waves was perhaps a "little
hi gh" in view of the forecasts for eight to ten feet waves.
Gagnet did not, as the district court clainmed, state that wave
hei ght estimations nade by a tug captain should generally be
di scounted by "several feet." The court bel ow al so neglected to
mention that the Gagnet offered an alternative explanation for
waves hi gher than those forecasted: "The fourteen feet [waves]
could have been . . . an adverse wave, a conbination of sea and
swell, [or] could have been due to the thunderstormactivity
within the front." Wen questioned by the court, Gagnet stated
that waves will generally be higher than predicted during a
t hunderstorm W accept the district court's finding that wave
hei ghts were generally eight to ten feet, although we underscore
the court's finding that waves were "perhaps higher."
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rational fact-finder could not possibly find that either the
conditions that were forecasted or conditions that in fact
prevailed constituted "fair" weather.® |ndeed, Captain
Burroughs hinself testified that the wave conditions that
prevail ed begi nning on Novenber 15th -- in particular, waves over

eight feet -- qualified as "bad weat her."

iii) Was the district court's refusal to find negligence clearly
erroneous?

In reviewing the district court's ultinmate determ nation --
that Dana Marine's towage of the GSOT-2000 200 nautical mles

into the Gulf into the reasonably foreseeabl e weat her conditions

15 Dana Marine argues that because the conditions that
actually prevailed were greater than those predicted in the
Nat i onal Weat her Forecasts, this Court nust | ook only to the
predi cted conditions in determ ning whet her Captain Burroughs
conplied with the "fair weather" restriction. Cf. Boudin v. Ray
MDernott & Co., 281 F.2d 81 (5th Gr. 1960) (tug is chargeable
w th know edge of avail able weather forecasts). W note that the
conditions predicted were only slightly | ess severe than what in
fact occurred. As discussed in supra Part |, the official
Nat i onal Weat her Service Forecasts predicted seas of five to
eight feet for Novenber 15th, six to nine feet for Novenber 16th,
and seven to ten feet for early Novenber 17th; w nds were
forecasted to be between 20 and 30 knots. Nunerous showers and
t hunderstorns were al so predicted. Mre inportantly, extended
forecasts issued as early as Novenber 15th predicted "strong .

. W nds and rough waves." In actuality, wi nds reached their
forecasted speeds, waves reached at |east ten feet -- possible
hi gher -- between Novenber 16th and 17th, and rains and
t hunder stornms occurred.

We cannot say that a rational fact-finder could deemthe

conditions forecasted to be "fair weather,"” especially in view
of the extended forecasts of "strong . . . w nds and rough
waves." Moreover, according to his own logs, for at |east a day

before the accident occurred Captain Burroughs recorded wave
hei ghts that exceeded the available forecasts, yet he continued
to tow the GSOT-2000 farther fromthe coast. Dana Marine's
argunent is thus untenable.
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prevailing Novenber 14-17, 1987, was not negligent -- we may
reverse only for clear error. See Fed. R Cv. P. 52(a);

Consolidated Gain & Barge Co. v. Marcona Conveyor Corp., 716

F.2d 1077, 1082 (5th Cr. 1983) (district court's finding of
negligence in admralty case governed by clearly erroneous
standard). W believe that the court's finding of no negligence
was clear error. |In viewof the record as a whole, we are "'left
with the definite and firmconviction that a m stake has been

commtted.'" Anderson v. City of Bessener GCty, NC., 470 U.S.

562, 573 (1985) (quoting United States v. United States Gypsum

Co., 333 U. S. 364, 395 (1948). Dana Marine undoubtedly conmtted
acti onabl e negligence.

Qur conclusion is primarily based on the district court's

unwi | I'i ngness to hold Dana Marine accountable for ignoring the
Coast CGuard's restrictive certification. See supra Part II1.A i
& ii. Consequently, the court failed to apply the proper standard

of reasonable care owed to Dana Marine. Both the "coastw se" and
"fair weather" restrictions were relevant to the issue of the
degree of care that Dana Marine owed to Langenfelder, as "[th]e
degree of care required of a tug is neasured with reference to
the character of the tow and the condition of the seas and

weather." Aiple Towing Co., Inc. v. MV Lynne E. Qui nne, 534 F.

Supp. 409, 411 (E.D. La. 1982); see also National Transp. Corp.

v. Tug Abqgaip, 418 F.2d 1241 (2d Gr. 1968); The Mercury, 2 F.2d

325 (1st GCir. 1924); Collier v. 3 As Towing Co., 652 F. Supp.

576, 579-80 (S.D. Ala. 1987); Dillingham Tug & Barge v. Collier
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Carbon & Chemi cal Co., 548 F. Supp. 691, 697 (N.D. Cal. 1981);

MP. Hwett, Inc. v. The Tug Dal zellido, 324 F. Supp. 912, 916

(S.D.N Y. 1971). Because Captain Burroughs was ignorant of the
certificate, he was unaware of the character of the GSOT-2000,
particularly its inability to withstand heavy weat her on the open
seas. Likew se, Captain Burrough's ignorance of the "inland"
nature of the GSOTI-2000 -- a fact known by Dana's Vice President

Dreijer and thus inputable to Burroughs -- is relevant in this

regard. See Port Ship Serv., Inc. v. International Ship Manag.,
800 F.2d 1418, 1420 (5th Cr. 1986) (general agency principles
applicable to admralty cases)

"This Court has often held that violation of federal |aw or
regul ati on can be evidence of negligence, even negligence per

se. Lowe v. Ceneral Mtors Corp., 624 F.2d 1373, 1379 (5th G

1980) (citing cases). Although there are cases that specifically
hold that a violation of a Coast Guard regul ati on constitutes
negl i gence per se,'® we need not rely on that precedent in order
to find that Dana Marine was negligent. Rather, we believe that
Dana Marine's violation of the Coast Guard certificate -- which
in turn violated both a Coast Guard regul ati on and federal

statute!” -- was such probative evidence of negligence under

16 See, e.q., Dougherty v. Santa Fe Marine, 698 F.2d 232,
235 (5th Gr. 1983) ("The failure to foll ow any Coast Cuard
regul ation which is the cause of an injury establishes negligence
per se."); Duty v. East Coast Tender Serv., Inc., 660 F.2d 933,
947 (4th Gr. 1981) (en banc) (sane).

17 See 46 C.F.R 97.50-1 ("It shall be the duty of the
mast er or other person in charge of the vessel to see that the
provisions of the certificate of inspection are strictly adhered
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traditional tort doctrine that a rational fact-finder could not
have failed to find that Dana Marine was negligent. The
certificates' restrictions inposed related duties which Dana
Mari ne unquestionably breached -- the duty to sail near the coast
and the duty to seek safe harbor the nonent that the weather
ceased to be fair. The latter breach of duty was exacerbated by
Captain Burrough's failure to properly nonitor the National
Weat her Service's forecasts.®

Qur finding of negligence is supported by evidence that the
tug captain who towed the GSOT-2000's sister barge, the GSOT-
3001, followed a route close to the coast and repeatedly ducked
into port whenever wave heights reached as little as four to
seven feet. The district court refused to admt the |logs of the
captain who towed the GSOT-3001, ruling that they were
irrelevant. Langenfel der argues that the | ogs were highly
rel evant because they evinced the actions of a "prudent

navi gator" performng a "simlar service." Stevens v. The Wite

Gty, 285 U S 195 202 (1932) (standard of negligence under

to."); 46 U . S.C. 8 3313(a) ("During the termof a vessel's
certificate of inspection, the vessel nust be in conpliance with
its conditions.").

8 W& note that our rejection of the district court's
finding that Dana Marine commtted no actionabl e negligence is
possi bl e without the need to consider the testinony of
Langenfel der's experts Gagnet and Antrainer. The two nen opi ned
t hat Captai n Burroughs should have foll owed a coastw se, fair
weat her route which would have permtted the tug to duck into
port in order to avoid bad weather. In finding no negligence,
the district court refused to credit their testinmony. Qur
finding of a breach of duty is based primarily on Captain
Burrough's failure to conply with the certificate's restrictions.
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admralty law). Dana Marine argues that the GSOT-3001's | ogs are
irrel evant because the voyages of the two tugs are "apples and
oranges. The barges, tugs, captains, tinme of year and weat her
were all different."

We review a district court's decision about whether to admt
evi dence under an abuse of discretion standard. See Jon-T

Chem cal, Inc. v. Freeport Chemcal Co., 704 F.2d 1412, 1417 (5th

Cir. 1983). 1In this case, we believe that the court abused its
di scretion by excluding the | ogs of the GSOT-3001's voyage. The
| ogs were clearly relevant under Federal Rule of Evidence 401

(" Rel evant evidence' neans evidence having any tendency to nake
the existence of a fact that is of consequence . . . nore or |less
probable than it would be w thout the evidence."). Dana Marine
is mstaken in arguing that conparing the voyages of the two
barges is an appl es-and-oranges conpari son. The GSOT-2000 and
GSOT- 3001 were "sister barges,"” both shallow "inland" vessel s of
approxi mately the sane di nensions; the barges were towed within
two weeks of each other during Novenber 1987; the |ogs from each
barge's voyage indicate both barges were exposed to approxi mately
the same weather conditions for at |east part of their respective
voyages; both were towed across the Gulf from New Oleans to an
ultimate destination on the East Coast; both were towed by tug
captai ns enpl oyed by Dana Marine; and, nost inportantly, the two
barges were issued identical certificates of inspection by the

Coast Quar d.
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B. Proxi mate Causation

Est abl i shing negligence is not enough to inpose liability;
Langenfelder is also required to prove that Dana Marine's
negl i gence was the proxi mate cause of the GSOT-2000's extensive
damages. W note at the outset that Dana conceded bel ow t hat
"[t]he only explanation for this damage was that it resulted from
the i npact of the barge with the weather . . . ." And despite
its conclusion about what qualifies as "fair weather," the
district court |ikew se concluded that "no doubt"” the "l ess than
ideal [weather] . . . took its toll." However, the district
court found three factors that prevented it fromattributing
proxi mate causation to Dana's acti ons.

First, the district court found that "the evidence is that
t he barge woul d have suffered the sanme danages"” had the captain's
route been "coastw se" according to Langenfelder's proposed
definition, which this court has held to be the correct
definition. Second, the district court found that the twelve-
feet-deep inland barge was unseaworthy for a journey 200 nauti cal
mles at sea under the weather conditions that caused the danage.
Finally, the district court clainmed that Langenfel der had
vi ol at ed Coast CGuard regul ations, |eading the court to invoke

"The Pennsylvania rule," whereby Langenfelder was required to

prove that such violations could not have caused the accident.

These findings and conclusions wll be addressed in turn.

1. Wul d damages have occurred if a coastw se route had been
t aken?
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The district court's finding that the GSOT-2000 woul d have
suffered equi val ent danmage had it taken a route considerably
closer to the coast is based on the court's finding that

[t] he coastal forecasts predicted weather about the
sanme as that offshore, and a course nearer to shore
woul d have increased the barge's tine of exposure,

unl ess a port of refuge was taken. Having not
established that this weather was not "fair weather,"
Dana Marine would not have been duty-bound to take a
port of refuge. Captain Burroughs did not testify that
he woul d have taken a port of refuge. (enphasis added).

Just as with a finding of negligence, a district court's
findi ngs concerning causation are factual findings for appellate

review purposes. See Consolidated Gain, 716 F.2d at 1082.

Accordingly, the clearly erroneous standard governs our review of
the district court's finding that the GSOT-2000 woul d have
suffered the sane damages had it been towed coastw se. There are
at |l east two obvious problenms with this finding. First, the
record flatly contradicts the claimthat the National Wather
Service's forecasts predicted "about the sane" conditions 200
nautical mles offshore and within the twenty nautical mile
perineter, respectively. The evidence of weather conditions
closer to the coast cane froma neteorol ogi st who testified about
the conditions within a fifty nautical mle perineter. The

met eor ol ogi st descri bed notably cal mer conditions than those
experienced 200 nautical mles offshore. He concluded that
"[t]he coastal marine forecast[s] generally, as | stated in ny
report, were |ess [severe] conditions," nost notably with respect
to wave heights which were less "due to the water depth and

cl oseness to the shore.” This expert testinony, based on the
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Nat i onal Weat her Service's official forecasts, which are part of
the record, was uncontroverted.

Second, assum ng that conditions 200 nautical mles offshore
and twenty nautical mles offshore were equivalent, it was
establi shed supra that the court's refusal to exclude the weather
conditions that prevailed in the instant case fromthe category
of "fair weather" was clearly erroneous. Thus, the court clearly
erred in finding that "[h]aving not established that this weather
was not “fair weather,' Dana Marine [was] not duty-bound to take
a port of refuge.” It is without question that a corollary of
the duty to sail only in fair weather is the duty to seek safe
har bor when the weather ceases to be fair. The Coast Cuard's
requi renent that the GSOT-2000 follow a "coastw se" route no
doubt was for the purpose of assuring that safe harbor could be
sought quickly in the event the weather ceased to be fair.

The district court further erred by inplying that Captain
Burroughs woul d not have, in the event of inclenent weather,

i mredi atel y sought safe harbor had he sailed along the coast, as
instructed by the Coast Guard certificate. Captain Burroughs
explicitly stated that, had he known about the Coast guard
certificate, he would have followed a route along the coast. The
only possible inference that a rational fact-finder may nmake from
Burroughs' testinony is that he i ndeed woul d have sought safe
har bor once the weather ceased to be fair.

Assum ng Captai n Burroughs had conplied with the

certificate's restrictions, a rational fact-finder could not find
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that the GSOT-2000 woul d have suffered any appreci abl e damage.
In this regard, we observe the uncontroverted evidence that the
GSOT- 2000 wi t hst ood rough wi nd and wave conditions for at | east
twenty-four hours after the weather ceased to be "fair" according
to any reasonable definition.'® Even if weather conditions
wthin a twenty nautical mle perineter fromthe coast
unexpectedl y becane equivalent to the type that existed 200
nautical mles offshore, little if any damage coul d have been
sustained during the brief tine necessary to seek safe harbor.
Once again, because we are left with the definite and firm

conviction that a m stake has been nade, Anderson v. Cty of

Bessener, 470 U.S. at 574, we find clear error in the district
court's finding that the GSOT-2000 woul d have suffered damages

had it been towed coastw se and only during fair weather.

2. Unseawort hi ness: A supersedi ng cause?
Unseawort hiness of a tow ordinarily, if found to be a
supersedi ng cause of a tow s danmage, absolves a tug of liability

for any negligence. See King Fisher Marine Serv., Inc. v. NP

Sunbonnet, 724 F.2d 1181, 1184 (5th Gr. 1984). However, an
i nportant exception to this general rule is that "a tug may be
liable for the failure to exercise due care in operation of an

unseaworthy vessel [so long as] . . . there be sone notice to the

19 As discussed in supra Part |, by Novenber 15th, wi nds had
reached 20-25 knots and wave hei ghts had reached eight to ten
feet, according to the captain's logs. The barge apparently did
not sustain any significant damages until |ate Novenber 16th or
early Novenber 17th
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tug" of the tow s unseaworthiness. South, Inc. v. Miran Towing &

Trans. Co., 252 F. Supp. 500, 507 (S.D.N Y. 1965), aff'd, 360
F.2d 1002 (2d G r. 1966); see also Tidewater Marine Activities,

Inc. v. Anerican Tow ng Co., 437 F.2d 124, 130 (5th Gr. 1970);

Carqill, Inc. v. C& P Towing Co., 1991 AMC 101 (E D. Va.

1990), aff'd, 943 F.2d 48 (4th Gir. 1991). Further,

seaworthiness "is a relative term"” My v. Hanburg- Aneri kani sche

Packetfahrt Aktiengellschaft, 290 U S. 333, 346 (1933). A vessel

is seaworthy if it is "staunch to withstand the pressures that

ordinarily acconpany the intended voyage." Kingfisher, 724 F.2d

at 1183 (enphasis added). Unseaworthiness is a question for the
fact-finder and thus is reviewed on appeal under the clearly

erroneous standard. See Haughton v. Bl ackships, Inc., 462 F.2d

788, 788 (5th Cr. 1972).
The district court found that the GSOT-2000 was
unseaworthy. Specifically, the district court found that:

t he GSOT- 2000 was not seaworthy for a voyage in the
@ulf at this tinme of year. The evidence having failed
to establish . . . a duty to nove the barge along the
coast, | nust neasure the barge's seaworthi ness agai nst
a contenpl ated voyage that could justly be nade
directlv across the Gulf [200 nautical mles offshore]

A preponderance of the evidence establishes
that the GSOT-2000 was not seaworthy for a @Qulf voyage
that included sone risk of exposure to weather |ike
that forecasted. (enphasis added).

Because Dana Marine was duty-bound to foll ow a coastw se,
fair weather route, the district court's finding of
unseawort hi ness was the result of the erroneous | egal assunption
that the GSOT-2000's unseaworthi ness was to be judged against the
actual voyage taken rather than the one contenpl ated by the Coast
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CGuard's restricted certification. Consequently, the district
court's subjecting the GSOT-2000 to a seawort hi ness standard
based on a voyage 200 nautical mles offshore during "strong .

w nds and rough waves" wongly penalized Langenfel der for
Dana's breach of its duty to avoid such inclenent conditions.
| ndeed, the inclusion of the "coastw se" and "fair weather"
restrictions in the Coast CGuard's certificate was a recognition
by the Coast Guard that the GSOT-2000 woul d not be seaworthy if
it followed a non-coastw se route during weather that was not
fair.

Because the district court applied an incorrect standard in

assessi ng the GSOT-2000's seaworthi ness, our review of this
particular fact-finding is not circunscribed by the deferenti al

clearly erroneous standard. See Landry v. Anbco Production Co.,

595 F. 2d 1070, 1072 (5th Cr. 1979). "[Where the findings are
i nfirm because of an erroneous view of the law, a remand is
proper unless the record permts only one resolution of the

factual issue." Pullmn-Standard v. Swift, 456 U S. at 292. I n

the instant case, however, we do not believe that remand is
necessary on the question of the GSOT-2000's seaworthiness for
its intended voyage since the record permits only one resol ution
of the factual issue.

We have carefully reviewed the evidence of the GSOT-2000's
seawort hiness as of the date of its departure from New Ol eans
wth regard only to a coastwi se, fair weather voyage. In view of

the record as a whole, a rational fact-finder could not have
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deened t he GSOT- 2000 unseaworthy for purposes of the
circunscri bed voyage nmandated by the Coast Guard certificate.

Qur conclusion is based on a nunber of factors: uncontroverted
evi dence of the generally good condition of the GSOT-2000 prior
to Langenfel der's purchase; the extensive repairs nmade by
Langenfel der prior to departure, which largely remained in tact
follow ng the accident; Saucer's certification of seawort hi ness;
the Coast CGuard's inprimatur given for a one-way coastw se, fair
weat her voyage; ?° Captain Burrough's testinmony that the GSOT-2000
fared well in "strong . . . winds and rough seas" for a
significant period of tinme before succunbing to the elenents; and

t he undi sputed evidence that the barge's journey from Tanpa to

20 A Coast Guard inspection is conducted to "ensure" a
vessel 's seaworthiness for a particular voyage or service. See 46
U S C 8§ 3315(a); 46 CF.R 8§ 91.25-10(a). Although a Coast
Guard certification is by itself not conclusive evidence of
seaworthiness, it is probative evidence. See Valentine Waterways
Corp. v. Tug Chaptank, 260 F. Supp. 210, 215 (E.D. Va. 1966);
South, Inc. v. Miran Towing & Trans. Co., 252 F. Supp. 500, 506
(S.D.N.Y. 1965), aff'd, 360 F.2d 1002 (2d Cir. 1966).

As a matter of law, we reject the district court's finding
that there was insufficient evidence to prove that the Coast
Guard's certification was based on adequate information. The
court's conclusion was based solely on the fact that copies of
the GSOT-2000's repair invoices and audi ogauge survey were not
attached to the Coast Guard's report. Although a forner Coast
Guard inspector, Halsey, testified that attachi ng docunents
showi ng repairs was Coast Guard "policy," no other evidence of
such an official "policy" was offered. In the absence of nore
reliable evidence that the inspector violated official Coast
Guard policy and certified the GSOT-2000 after an inadequate

i nspection, we will adhere to the well-established judici al
"presunption that officers charged with the perfornmance of a
public duty performit correctly.” See, e.q., Quinlan v. Geen

County, 205 U. S. 410, 422 (1907). Furthernore, we note that
Ragas, who was in charge of overseeing the Coast Cuard's

i nspection, testified based on personal know edge that the

i nspector was present both during and after the repair process,
thus witnessing the repair work firsthand.
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Bal ti nore occurred w thout incident during normal weat her
conditions after only nmake-shift repairs. Therefore, we believe
that "the record permts only one resolution of the factual

i ssue," Pull man- Standard, 456 U. S. at 292 -- the GSOT-2000 was

seawort hy for purposes of a coastw se, fair weather voyage.

We observe that, in order to reach this result, we need not
find clear error in the district court's determnation that 17 of
the 33 thin spots detected by the audi ogauge renai ned in the
GSOT-2000's hull even after Saucer's repairs.?? Al though
ordinarily such a factual dispute would necessitate a remand to

the court below for further fact-finding, see Pullnan-Standard,

supra, we do not believe that a remand is required in the instant
case.
It is undisputed that the primary structural danage was

sustained by the hull plates in the No. 2 tanks, one of which was

2 Langenfel der strenuously disputes this finding and argues
that there is absolutely no basis in the record for it.
Langenf el der contends that only 2 of the 33 thin spots were not
doubl e-plated. Qur review of the record indicates that 15 of the
17 thin spots identified by the district court run along the
outer edge of the two-dinensional diagramof the GSOT-2000
show ng the results of the audi ogauge; two thin spots were in the
hull of the stern. The heart of this dispute seens to be whet her
the thin spots on the outer edge of the diagram depict portions
of the hull plate under the vessel or instead depict thin spots
which were | ater covered by the double-plating of the bilge
knuckl es, which ran along the barge's starboard and port. The
district court apparently believed that the 15 thin spots were in
hul | plates under the vessel; Langenfelder counters that these 15
spots were covered by the new bilge knuckles. Only a three-

di mensi onal depiction of the results of the audi ogauge survey
woul d resolve this. |If Langenfelder is correct, then the
district court's finding that 15 spots renai ned bel ow the . 281"
requirenent is clearly erroneous. Langenfelder does not dispute
that the two thin spots in the stern remi ned under .281"
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conpletely lost in the storm However, the audi ogauge survey
reveal ed that the hull plates underlying the No. 2 tanks were
wel | above .281", which the district found to be the m ni mum

t hi ckness required by the Coast Guard.?? Thus, even if 17 of the
33 thin spots indeed were below .281", the district court is
clearly erroneous in concluding that the GSOT-2000's supposed
unseawort hi ness absol ved Dana Marine fromany liability.

Unseawort hi ness absolves a tug fromliability for its negligence

only when the tow s unseawort hi ness was the supersedi ng cause of

the damage. See Detyens Shipyards, Inc. v. Marine Indus., Inc.,

349 F.2d 357, 358 (4th GCr. 1965). That is, as the district
court itself recognized, "[a] tug owner is not |iable for damages

resulting fromthe unseaworthiness of the tow, " (enphasis added),

citing Ryan WAl sh Stevedore Co. v. Janes Marine Serv., 557 F

Supp. 457, 460-61 (E.D. La. 1983), aff'd, 724 F.2d 1457 (5th Gr.
1984). In the instant case, none of the areas of the hull where
t he audi ogauge detected thins spots were danmaged at sea.
Therefore, even if the GSOT-2000's hull possessed thin spots

whi ch rendered it unseaworthy for sone purposes, that

unseawort hi ness did not cause the GSOT-2000's damages sust ai ned

22 \\6 note that the district court's conclusion that .281"
was the m ni mum thi ckness required by Coast CGuard regul ati ons was
based on expert testinony from Hal sey regarding what is required
for seagoing barges. W have previously held, however, that the
district court erred by holding the GSOT-2000 up to standards for
seagoi ng barges. There was no testinony or evidence at trial
regarding the m nimum hull thickness required for inland barges
such as the GSOT-2000.
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at sea. Rather, portions of the hull which indisputably were
above .281 were damaged by stress fromthe extrene weat her.

We also find clear error in the district court's finding
that Saucer's extensive double-plating did not add any hull
strength. The district court based this finding solely on
Hal sey's specul ation that the absence of an item zed charge by
Saucer for permanent "plug" welds neant that Saucer instead used
tenporary "fillet" welds. The finding that the doubl e-plating
added no hull strength is strongly belied by uncontroverted
portions of the record -- nanely, that Saucer's doubl e-plating
was found to be unscathed after the accident, while the primary
damage occurred in the No. 2 tanks, which at the tine the GSOT-
2000 was purchased were not in need of double-plating. It is
especially notable that Archie Jordon, the marine surveyor who
exam ned the GSOT-2000 in Baltinore, offered an unchal | enged
expert opinion that the No. 2 tanks' original hull plates' plug
welds failed as a result of the stress at sea. There is no other
reasonabl e expl anati on why the many thin areas of the bow and
bi | ge knuckl es (covered by doubl e-plates) remained intact, while
the nearby No. 2 tanks (which did not require any doubl e-plating
and whi ch possessed original plug welds) suffered the bulk of the
damage, except that the double-plating did indeed add hul
strength. Because the district court's finding to the contrary
has absolutely no reasonable basis in the record, we hold that it

was clearly erroneous. See Anderson, 470 U. S. at 574 (where
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district court ignores the only "permssible view[] of the
evidence," court's finding is clearly erroneous).

Simlarly, we reject the district court's finding that the
GSOT- 2000 was unseaworthy in part based on the court's
attribution of fault to Langenfelder for the Butterworth hatch
t hat bl ew open at sea and caused severe flooding. The court gave
no explanation for attributing fault to Langenfel der rather than
to Dana Marine. The uncontroverted evidence reveal s that Saucer
Mari ne, 2 the Coast Guard, and Captain Burroughs specifically
i nspected the GSOT-2000 to insure that all hatches were tightly
secured. A serious defect in a hatch would have thus been
apparent. Langenfelder's expert, Antrainer, testified that the
hatch bl ew open as a result of the internal pressure caused by
t he severe poundi ng by the waves. Because Dana Marine had a duty
to tow the barge in fair weather, the only perm ssible view of
the evidence is that a hatch would not have bl own open but for
Dana Marine's towage of the GSOT-2000 into the heavy weat her.

Again, the district court clearly erred.

3. Application of The Pennsylvania rule

Al t hough the issue was never raised by the parties in the

proceedi ngs below, the district court sua sponte held that

Langenf el der vi ol ated Coast Guard regulations. In discussing the

i ssue of causation, the court pointed to those putative

2 According to Saucer's repair invoices, worknmen spent
si xteen hours battening down all the barge's hatches.
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regul atory violations as a basis for invoking "The Pennsyl vani a

rule.” That |long-standing admralty doctrine creates a strong
presunption that a party in a maritinme accident legally caused it
if that party violated a statute or regulation intended to

prevent such an accident. See The Pennsylvania, 86 U S. (19

Vll.) 125 (1874). The rule shifts the burden to the violator,
who "must prove not just that its [statutory or regul atory]
vi ol ati on probably was not, but in fact could not have been a

cause of the collision. Pennzoil Producing Co. v. Ofshore

Express, Inc., 942 F.2d 1465, 1472 (5th Gr. 1991); see also

Candies Towing Co. v. MV B & C Esernman, 673 F.2d 91, 93 (5th

Cr. 1982) (The Pennsylvania rule "inpose[s] a substantial burden

upon the party at fault to prove its innocence"). "Although in

its original formthe rule of The Pennsylvania only applied to

collisions between ships, it has been extended in this Crcuit to
apply to a variety of maritinme accidents and to parties other
t han vessels." Pennzoil, 942 F.2d at 1472.

The district court's application of the rule to
Langenfel der rather than to Dana Mari ne was based on the court's
finding that the forner failed "to have the barge surveyed [ by
the Coast CGuard] before it was repaired in New Ol eans and
Tanpa," as allegedly required by 46 CF. R 8 91.30 ("Inspection
After the Accident"). Because the district court's ruling turns
on the application and neaning of a regulation, it is subject to

de novo review by this Court. Zapata Haynie Corp. v. Arthur,

926 F.2d 484, 485 (5th Cr. 1991).
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As Langenfel der argues, this was a curious holding for the
court below to make. The plain | anguage of that regul atory
provision nmakes it crystal clear that it only applies to surveys

after repairs, not pre-repair surveys, as the district court

clained.?® It is evident fromthe record that the Coast Guard
did i ndeed survey the GSOT-2000 during and after the repairs at
Saucer Marine. A certificate of inspection was issued, and the
Coast Quard inspector concluded that the barge "in all respects
[ confornmed] with applicable vessel inspection |aws and

regul ations." As for Langenfel der's supposed viol ation of 46
C.F.R 8§ 91.30-1(a) when the barge was being repaired at Tanpa,
any regulatory violation there occurred after the danage was

inflicted in the @Gulf. Thus The Pennsylvania rule is inapposite

to any violation that occurred in Tanpa. Accordingly, we hold
that the district court erred as a matter of law in applying The

Pennsyl vania rul e to Langenfel der.

Langenfel der not only disputes the trial court's application

of The Pennsylvania rule, but also argues that, if anything, the

rul e should be applied against Dana rather than on its behal f.

24 46 CF.R 8 91.30-1(a) reads, in pertinent part:

A survey, either general or partial, shall be
made every tine an accident occurs or a
defect is discovered which affects the safety
of the vessel . . . or whenever any inportant
repairs are nade. . . . The survey shall be
made to insure that the necessary repairs
have been effectively made . . . and that the
vessel conplies in all respect with

regul ations in this subchapter” (enphasis
added) .
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Because the record makes it clear that Captain Burrough's towage
of the GSOT-2000 into heavy weat her proximately caused the
barge' s danmages, we need not reach Langenfel der's argunent based

on The Pennsyl vania rule.?

C. Dammges

Because Langenfel der has established three of the four
el enrents of a negligence action -- duty, breach, and causation --
all that remains is the issue of damages. Langenfel der seeks a
total of $150, 782.53.2¢ Langenfel der al so seeks interest from
the date of the accident and costs for trial and appeal.

Dana Marine argued bel ow that, because that the fair market
val ue of the GSOT-2000 i mredi ately prior to the accident was
considerably | ess than the anobunt that Langenfel der spent on
permanent repairs, damages nust be assessed under the

"constructive total |oss" doctrine.? Under that well -

2 However, as we held in supra Part IllI.Aiii., Dana Marine
vi ol ated both regulatory and statutory provisions, which were
arguably intended to prevent the very type of accident caused by
Dana Marine's negligence.

26 This represents $122,144.00 in total permanent repair
costs (repairs in Baltinore); $524.48 for painting; $4,282.80 in
tenporary repair costs (repairs in Tanpa); $423.33 for Tanpa port
charges; $1,727.67 for drydocking the barge in Tanpa; $3,725.00
for sea taxi charges in Tanpa; $1,586.50 in expenses resulting
froma Langenfelder official's trip to inspect the danaged barge
in Tanpa; and Dana's extra charge of $14,368.75 for the delay in
Tanpa.

2" The district court did not actually formally assess
damages -- since it found that Dana Marine was not |liable --
al though the court gratuitously made extensive findings about the
val ue of the GSOT-2000. W will accept those findings and render
judgnent so as to obviate a full remand on the question of
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est abl i shed damages theory, Langenfel der may only recover the
fair market value of the barge imedi ately before the accident,
m nus the salvage value of the barge after the accident. D MIlIlo

v. Sheepscot Pilots, Inc., 870 F.2d 746, 752 (1st Cr. 1989); B &

MTowing Co. v. Wttliff, 258 F.2d 473, 475 (5th Cr. 1958).

Because we find no clear error in the trial court's finding,
based on expert testinony, that the fair market value of the
GSOT- 2000 prior to its ill-fated departure was $50, 000, we will
accept that figure. Likew se, we are unable find clear error in
the district court's finding that the scrap val ue of the GSOT-
2000 was $15,000 after the accident. Therefore, under the
constructive total |oss theory, Langenfelder is entitled to
$35,000 for the danmage to the barge.

Langenf el der has al so sought incidental danages. See
Rest at enent (Second) of Contracts, 8 347(b) (1981). Wile the
$124,114 in permanent repair costs is excluded under the
constructive total |oss theory, certain types of tenporary
expendi tures that Langenfelder was forced to nmake in Tanpa are
recoverable. In DDMIlo, a case with facts remarkably simlar to
the instant case, the First Crcuit noted in dicta that in a
constructive total |oss case, "[t]enporary repairs, of an
energency nature, necessary to mnimze damage, eval uate
condi tion, conserve the property, or effectuate conpliance with
the safety statutes, mght be recoverable in a proper case as

i nci dental damages." 870 F.2d at 752 n. 4.

damages.
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We find that the foll owi ng expenses incurred in Tanpa were
necessary incidental expenses: the port, dry-docking, and sea
taxi charges, as well as Langenfelder's expenses in sending a
conpany official to inspect the danaged barge. The total of
t hose expenses is $7,462.50. The $4,282.00 spent on tenporary
repairs in Tanpa is not recoverabl e because, under the
constructive total |oss doctrine, once the GSOT-2000 was towed
into port and the damage was assessed, the barge should have been
scrapped because repair costs ultimately surpassed the fair
mar ket val ue of the barge before the accident. W further hold,
under a theory of restitution, see Restatenent (Second) of
Contracts, 8 371(b) (1981), that the $14, 368. 75 that Dana charged
Langenfel der for the Tanpa delay -- an anount additional to the
original $33,000 towing fee -- is recoverable. It is necessary
to disgorge that anmount, since otherw se Dana Marine woul d be
unjustly enriched by charging for a delay caused by its own
negli gence. Thus, the total danages in addition to the $35, 000
are $21,831. 25, making Dana Marine liable for a total of
$56, 831. 25 irrespective of interest and any costs all owabl e under
law. We are permtted to nmake these factual findings on appeal,
as the evidence of the incidental and restitutionary danages is

uncontrovert ed. See Pul |l man-Swi ft, supra.

| nterest should be awarded fromthe date of the accident.

Platoro Ltd. v. Unidentified Remains of a Vessel, 695 F.2d 893,

906 (5th Gr. 1983). Awarding costs is within the discretion of
the district court, Holden v. S.S. Kendall Fish, 395 F.2d 910,
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913 (5th G r. 1968), although costs do not include attorneys

fees, which the parties bear thenselves, Noritake Co. v. MV

Hel | eni ¢ Chanpi on, 627 F.2d 724, 730-31 (5th Cr. 1980).

| V.

Accordingly, in view of the district court's numnerous
clearly erroneous factual findings and flawed | egal concl usions,
we REVERSE and RENDER JUDGMENT for Langenfelder. The matter will
be remanded to the district court for the Iimted purpose of
assessi ng the anount of pre-judgnent and post-judgnment interest
al l oned by | aw and al so awar di ng Langenfel der such costs as may

be taxed below. Dana Marine shall bear the costs on appeal.
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