IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-2847
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
WOLFGANG SUAREZ CORTES,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 91 0515 & CR H 89 0007)

(Novenber 19, 1992)
Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Wl fgang Suarez Cortes (Suarez) appeals the denial of his
prisoner's federal petition for wit of habeas corpus brought
pursuant to 28 U.S.C. 8§ 2255. Concluding that further consider-
ation is called for regarding the nature of the | egal representa-

tion Suarez received, we vacate and renand.

Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on the basis of
wel | -settled princi FI es of |aw inposes needl ess expense on the public and
burdens on the | egal profession." Pursuant to that rule, the court has
determ ned that this opinion should not be published.



l.

Suarez pl eaded guilty to three drug conspi racy counts pursuant
to a plea bargain and was sentenced in the mddle range of the
sentenci ng gui delines. He did not object to the presentence
i nvestigation report, nor did he file a direct appeal.

Suarez's section 2255 notion all eges that his attorney refused
his direct request to appeal "the court's aplication [sic] of the
guide lines [sic], and stacking of sentences."” According to
Suarez, his attorney told him that he could appeal only if he
provided information to the governnent. The governnent noved to
expand the record pursuant to Rule 7(b) of the Rules Governing
Section 2255 Proceedings by ordering Suarez's trial attorney to
submt an affidavit responding to the allegations. The governnent
al so noved that, following the filing of the attorney's affidavit,
the court grant summary judgnent based upon the expanded record.
The district court found no further evidentiary proceedings
necessary in light of the nature of Suarez's challenge to his
sentence and denied the section 2255 notion wthout ordering

expansi on of the record.

1.
A defendant may appeal his sentence. 18 U.S.C. 8§ 3742(a).
The district court erroneously assuned that Suarez's notion all eged
that his attorney failed to advise him of his right to appeal.
Finding no "ground on which a neritorious appeal could have been

taken," the court denied the nption because Suarez had not



denonstrated prejudice under Strickland v. Washington, 466 U S

668, 685-86 (1984).

There are two types of ineffective-assistance-of-appellate-
counsel clains. The first is afailure to raise or properly brief
or argue certain issues, while the second is the actual or
constructive conplete denial of any assistance of counsel on

appeal. Penson v. Onhio, 488 U S. 75, 88-89 (1988). In the first

sentence, a showing of Strickland prejudice is required. In the

second, if the defendant is "actually or constructively deni ed any
assi stance of [appellate] counsel, prejudice is presuned, and

neither the prejudice test of Strickland nor the harnm ess error

test of Chapman v. California, 38 US 18 . . . (1967), is

appropriate.” Sharp v. Puckett, 930 F.2d 450, 451-52 (5th Cr.

1991).

Suarez all eges that his attorney gave hi merroneous advi ce and
refused to file an appeal. |If the allegation is true, Suarez my
have suffered a constructive denial of appellate counsel, so any
inquiry into prejudice would be inapposite. Even if Suarez's
direct appeal were frivolous, his appointed |awer neverthel ess
woul d be required to file a brief on appeal pointing out whether,
in the record, there is "anything that m ght arguably support the
appeal ." Mss v. Collins, 963 F.2d 44, 46 (5th Gr. 1992) (per

curianm) (on petition for rehearing) (citing Anders v. California,

386 U.S. 738, 744 (1967).' Suarez could have filed his own bri ef

1'We note, however, that "Anders does not require appointed counsel to
create argunents." Moss, 963 F.2d at 48.

3



in response to counsel's suggestion that the appeal was frivol ous,
and this court would have exanined the record for error. See
Anders, 386 U.S. at 745.

Suarez's all egation of ineffective appell ate counsel nay be a
cl ai m of denial of counsel and cannot be resolved on the record.
We express no view as to the ultimate nerits of Suarez's clai mbut
VACATE and REMAND in order that the district court may reviewthe

claimin accordance with this opinion and determne, inter alia,

whet her an evidentiary hearing is required.



