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Bef ore GARWOOD, JONES and EMLIO M GARZA, Circuit Judges.”
GARWOOD, Circuit Judge:

I n these consol i dated appeal s i nvol ving a commerci al dispute,
plaintiffs-appellants, Janes W Farrell, Lon J. Farrell, Scott J.
Farrell, Robert E. Sanpson, and Alan G Block (collectively
"Farrell"), appeal in cause No. 92-2412 the denial of their FEDERAL
RUE oF GQwviL PrRoceDURE 60(b) notions seeking relief from a take
not hi ng judgnent entered against them under FEDERAL RULE OF CwviL
PROCEDURE 54(b), and in cause No. 91-2802 they appeal the denial of
t hei r FEDERAL RULE OF G viL PROCEDURE 59 notion to reconsider a default
j udgrment awar di ng over $228, 000 to def endants-appel |l ees, Dennis K
Cerl and, Supernmarket Technol ogy Corporation, and Cerland' s Food
Fair, Inc. (collectively "Gerland"), on GCerland' s counterclaim
against Farrell. W affirmthe denial of appellants' Rule 60(b)
nmotions. However, we vacate the judgnent in Gerland's favor onits
countercl ai magai nst Farrell and remand the counterclai mfor a new
trial.

Facts and Proceedi ngs Bel ow

In 1985, Supermarket Technology Corporation (Supermarket

Technol ogy) contracted with CGerland's to operate energy saving

refrigeration equipnent intwo Gerland' s Food Fair grocery stores.

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



To finance the venture, the owner of Supermarket Technol ogy, Dennis
K. Gerland, convinced Farrell to join himin formng a genera
partnership, Super Tech IIl, wth Gerland serving as the genera
partner. The partnership purchased the equi pnent from Super mar ket
Technol ogy and then | eased it back to Supermarket Technol ogy which
operated the equipnent in the two Gerland's stores and assigned a
portion of the revenues from the Gerland's contracts to the
part ner shi p. From January 1986 through August 1986,! the
refrigeration equi pnent did not work properly and its
mal functioning resulted in the spoilage of various food itens
causing Cerland's Food Fair to i ncur a substantial loss. GCerland's
Food Fair cancelled its contracts with Supernmarket Technol ogy
causi ng the general partnership and its partners to incur a |oss.
In My, 1987, Farrell sued Gerland in Texas state court
alleging breach of contract, breach of fiduciary duty,
m srepresentation, Texas Deceptive Trade Practice, and federal
securities fraud clains alleging that Dennis CGerland fraudul ently
enticed them to join the partnership by naking nunerous
m srepresent ati ons. Gerland renoved the case to the federal
district court below and filed a counterclaim against Farrell
al l eging breach of contract and negligence clains on the grounds
that the partnership had failed to service the equi pnment properly.
On Cctober 12, 1988, the district court ordered that a joint
pretrial order be filed by Decenber 29, 1989, On Novenber 13,

1989, Cerland filed a notion for sunmary judgnent seeki ng di sm ssal

. Farrell alleged that the equi pnent mal functioned even before
the partnership was forned.



of Farrell's clains and requesting the entry of a final judgnent
pursuant to FEDERAL RULE oF G viL PROCEDURE 54(b). Farrell's counsel,
Sanuel L. Childs, failed to file a pretrial order or to respond in
any way to the summary judgnent notion.

On January 19, 1990, Cerland again noved for sunmary j udgnment
and asked the district court to strike Farrell's pl eadi ngs because
Farrell's counsel failed to file Farrell's portion of the pretrial
order, file a response to the summary judgnent notion, and conduct
di scovery. Finally, on January 29, 1990, Farrell's counsel
responded to this notion, conplaining that he needed nore tine
since he could not prepare for trial wthout deposing Dennis
Cerland who was under bankruptcy protection. Farrell's counse
made no attenpt to depose Gerland prior to his filing bankruptcy
and nmade no attenpt to seek the bankruptcy court's permssion to
depose Gerl and after the bankruptcy filing. The district court did
not grant Gerland' s request to strike Farrell's pleadings or grant
Farrell's del ay request.

On August 7, 1990, the district court granted a partial
summary judgnent in favor of GCerland dismssing all Farrell's
clains against Gerland; this judgnent included an appropriate
certificate under FEDERAL RULE OF G viL PROCEDURE 54(b) nmeking it final
and appeal able. Farrell's counsel failed to file a tinely notice
of appeal fromthis judgnent.

The August 7, 1990 summary judgnent did not dispose of
Cerland's counterclai magai nst Farrell for breach of contract. On
April 19, 1991, the district court held a pretrial conference

concerning this claim Farrell's counsel, however, had not filed
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the pretrial order, alnost a year and a half after it was due and
after warnings in Cerland s sunmary judgnent nenoranduns three
mont hs previously. Farrell's counsel arrived late to this Apri
19, 1991 conference.

As a penalty for Farrell's counsel's failure to conply wth
filing deadlines, the district court struck Farrell's pleadings in
defense to Gerland's counterclaim granted Gerland a default
judgnment on the issue of liability, and ordered a hearing three
days later on the issue of damages.

At the damages hearing, on April 22, 1991, despite the fact
that Gerland' s pleadings requested danages of not |ess than
$10, 000, the district court entered judgnent in favor of Gerland
for $146, 000 i n actual damages, $82, 159.48 i n prejudgnent interest,
and $45,000 in attorneys' fees. A judgnent was entered for these
anounts on April 26, 1991. Farrell tinely filed Rule 59(e) notions
for reconsideration, but they were denied on June 13, 1991.

Farrell then learned that during the tine that attorneys
Childs and Col vert had been representing it, those attorneys had
been ill. For two years prior to a doctor's visit in February of
1991, Childs clains that he felt sluggish, disoriented, took
uncharacteristic naps during the day, was unable to concentrate,
ignored or put many matters aside, mssed deadlines, and |acked
energy and attention span. Childs believed that he was able to
handl e si npl e cases, but not conpl ex ones.

Eventual ly Childs decided that he was so disoriented that he
shoul d see a doctor. At this doctor's visit, his first in six

years, he was diagnosed with diabetes nellitus and treated. He
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clains that he recovered by May of 1991.

During the period of his illness, Childs handl ed nunerous
cases. Many cases, including sone conplex ones, he handled
ef fectively. In others, he mssed deadlines resulting in

conplaints from his <clients, threats of nmalpractice, and
substitution of counsel. He filed several |aw suits, conducted
di scovery, counsell ed busi ness, cl osed busi ness transactions, nade
court appearances up to three to four tinmes a week, nostly to argue
nmotions, but did not try any cases.

In 1987 Childs hired attorney Colvert to assist himin the
Farrell case and in several other cases. Col vert prepared the
first draft of nobst court docunents and appeared at depositions on
Farrell's behalf wi thout Childs. Childs was counsel of record and
received all communications from the court and opposing counse
about deadlines and conference dates. At the April 22, 1991
damages hearing, Colvert, not Childs, cross-exam ned w tnesses and
argued before the court, even though Colvert was not admtted to
practice in the Southern District of Texas. Childs admtted that
he failed to keep Colvert apprised of devel opnents in the case,
such as the fact that he had failed to respond to the summary
j udgnent notion that was granted in August 1990.

Unknown to Farrell was the fact that Col vert had been placed
on disciplinary probation by the Texas State Bar for cocaine
dependency on April 15, 1991. It is unclear when this dependency
began and whether it inpaired Colvert's efforts while the case was
pendi ng.

Farrell clains that he did not becone aware of Childs' ill ness



and Colvert's cocai ne dependency until Septenber 25, 1991. On
Septenber 27, 1991, Farrell changed counsel and filed a Rul e 60(b)
motion for relief fromfinal judgnent on the ground of excusable
negl ect claimng that Childs' diabetes nellitus made hi mincapabl e
of representing it. This notion clained that both the Rule 54(Db)
j udgnment of August 7th, 1990, and the judgnent of April 26, 1991
shoul d be set aside. The district court denied this notion on the
grounds that Childs' nedical inpairnment did not anount to excusabl e
negl ect under Rule 60(b)(1) as evidenced by the fact that he
handl ed ot her cases effectively.

On April 8, 1992, appellants filed a second Rul e 60(b) notion
al l eging that co-counsel Colvert was incapable of representation
because of a cocai ne dependency. This notion was al so deni ed.

Farrell appeals the denial of both Rule 60(b) notions and the
denial of the Rule 59(e) notion to reconsider the April 26, 1991
judgnent finding liability by default on Gerl and's countercl ai mand
awar di ng damages after trial

Di scussi on
The Rule 60(b) Mbdtions

Farrell filed two Rul e 60(b) notions. The first sought relief
from both the Rule 54(b) judgnment of August 7, 1990, which
dism ssed Farrell's clainms against Gerland, and the judgnent of
April 26, 1991, which granted CGerland recovery on its counterclaim
against Farrell, on the grounds that Childs' conduct constituted
excusabl e negl ect under Rules 60(b)(1) and 60(b)(6). The second
sought relief fromboth judgnents based on the conduct of Colvert

under Rules 60(b) (1) and 60(b)(6).



We review denials of Rule 60(b) notions under the abuse of
di scretion standard. Lavespere v. N agara Machi ne & Tool Wrks,
Inc., 910 F.2d 167, 173 (5th Gr. 1990); Knapp v. Dow Corning
Corp., 941 F.2d 1336, 1338 (5th Cr. 1991); Seven Elves, Inc. v.
Eskenazi, 635 F.2d 396, 402 (5th Cr. 1981).

Rul e 60(b) provides that a court may relieve a party froma

final judgnent for: "(1) mstake, inadvertence, surprise, or
excusable neglect; . . . (6) any other reason justifying relief
fromthe operation of the judgnent." FeEDERAL RULE oF CiviL PROCEDURE

60(b) (West 1992). A Rule 60(b)(1) notion cannot be brought nore
than one year after the original judgnent was entered. |d.

Rul es 60(b) (1) and 60(b)(6) offer nutually excl usive renedi es
such that "a court cannot grant relief under (b)(6) for any reason
whi ch the court could consider under (b)(1)." Solaroll Shade and
Shutter Corp. v. Bio-Energy Systens, 803 F.2d 1130, 1133 (11th Cr
1986) (citations omtted). Thus, "where the reason for relief is
enbraced in Cause (b)(1l), the one year |limtation cannot be
circunvented by use of Cause (b)(4) or (b)(6)." @l f Coast
Building & Supply Co. v. Int'l Brotherhood of Electrical Wrkers,
460 F.2d 105, 108 (5th Gr. 1972). See Hone Port Rentals, Inc. v.
Ruben, 957 F.2d 126, 133 (4th Gr.), cert. denied, 113 S.C. 70
(1992). Relief because of attorney m sconduct is avail able under
Rule 60(b)(1). See Solaroll, 803 F.2d at 1133.

Farrell relied on the sane evidence and argunents of attorney
neglect in support of both notions showing that its reason for
relief was the same for both notions. Thus, we treat Farrell's

nmotions only as Rule 60(b)(1) notions.
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Farrell's Rule 60(b)(1) notions were filed nore than one year
after entry of the August 7, 1990 Rule 54(b) judgnent they were
seeking to overturn. Therefore, the district court properly denied
Farrell relief fromthe August 7, 1990 judgnent. Qulf Coast, 460
F. 2d 108.

Farrell's Rule 60(b)(1) notions challenging the April 26,
1991, judgnent were filed within a year of that judgnment so we wil
exam ne whether the district court abused its discretionin finding
that the conduct of Childs and Colvert did not constitute
"excusabl e negl ect” under 60(b)(1). The negligence, carel essness,
or indifference of a client's |awer, such as m ssing deadlines,
does not constitute excusabl e negl ect under Rul e 60(b). Lavespere,
910 F.2d at 173; Knapp, 941 F.2d at 1338 (that attorney did poor
j ob of marshalling the facts before the trial court did not reflect
the nmal feasant discharge of responsibility sufficient to nerit
relief under Rule 60(b)); Engleson v. Burlington Northern R R Co.,
972 F.2d 1038, 1043 (9th Cr. 1992)(pl eading errors negligent, but
not excusable neglect); United States v. One 1978 Pi per Navaj o PA-
31 Aircraft, 748 F.2d 316, 319 (5th Gr. 1984) (counsel's failure
to appear to defend, or to request tinme extension because of office
wor kl oad not excusabl e neglect). Excusable neglect involves nore
egregi ous attorney conduct than nere negligence. See, e.g., Seven
Elves, 635 F.2d at 400 (attorney wthdrawal from case wthout
informng court or client resulting in default judgnent is
excusabl e negl ect).

Farrell contends that Childs' and Col vert's nedical problens

made their inadequate representation excusable neglect. The



district court found otherwise, wth adequate support in the
record. The evidence does not conpel the conclusion that either
Childs or Colvert were nedically inconpetent to practice |aw, and
the district court could properly find that their conduct here
resulted from carel essness. During the period that Childs
negligently represented Farrell, Childs successfully handl ed cases
for other <clients, he appeared in court and closed business
transacti ons. Childs was primarily responsible for defending
Farrell and the record does not conpel the conclusion that Childs

di abetic condition so was so severe that it destroyed his ability
to adequately represent Farrell. The district court did not abuse
its discretion in denying Farrell Rule 60(b) relief.

1. The April 1991 Judgnent

Farrell also asserts that the district court erred in denying
its Rule 59(e) notion seeking reconsideration of the April 1991
default judgnent on the issue of |iability because | esser sanctions
were appropriate in light of Childs' m sconduct.?

FEDERAL RULE oF CwviL ProceEDURE 16(f) permits a court to inpose
sanctions if a party fails to obey a pretrial order. Because
inposing liability by default |like "dism ssal wwth prejudice is the
ultimate penalty, a district court should enploy this sanction only

when there is a "clear record of delay or contumaci ous conduct by

2 Farrell properly raised this issue in his Rule 59(e) notion.
In Lavespere, 910 F.2d at 174, we noted that the burden on a
party seeking reconsideration under Rule 59 is far less than
under Rule 60(b). "[T]he nover need not first show that her
default was the result of m stake, inadvertence, surprise, or
excusabl e neglect or that the evidence is such as to show that
the judgnent was manifestly wong." |Id. (case reopened on the
basis of evidentiary materials not tinely submtted).
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the plaintiff," and "|esser sanctions would not serve the best
interests of justice.'" John v. State of Louisiana, 828 F.2d 1129,
1131 (5th Cr. 1987) (quoting Price v. MQathery, 792 F.2d 472,
474 (5th Cir. 1986).°% "[We have said that we cannot affirm a
di sm ssal unless the district court expressly considered
alternative sanctions and determned that they would not be
sufficient to pronpt diligent prosecution or the record reveals
that the district court enployed |esser sanctions prior to
dismssal . . . that in fact proved to be futile." Callip v.
Harris County Child Welfare Dept., 757 F.2d 1513, 1521 (5th Gr.
1985) .

"In addition, a district court should consider aggravating
factors including whether the plaintiff hinself [as opposed to
plaintiff's counsel] contributed to the delay, whether the
def endant suffered actual prejudice, and whether the delay was
intentional." John, 828 F.2d at 1131; Callip, 757 F.2d at 1519.
"The presence of one aggravating factor, along with the record of
del ay or contumaci ous conduct and consi deration of | esser sanctions
W Il support a dismssal with prejudice.” Price v. Md athery, 792
F.2d 472, 475 (5th Cr. 1986). ""[T]he failure to appear at a
pretrial conference may, in the context of other evidence of del ay,

be considered by a District Court as justifying a dismssal wth

prejudice.'" 1d. (quoting Link v. Wabash R R Co., 82 S. Ct. 1386,
1391 (1962). W apply the abuse of discretion standard in
3 See al so Vel azquez-Rivera v. Sea-lLand Service, Inc., 920

F.2d 1072, 1075-1079 n.11 (1st G r. 1990) (reversing sanction of
default and summari zi ng cases on both sides of the issue).
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reviewi ng grants of default judgnents under Rule 16(f). John, 828
F.2d at 1131.

We agree with the district court that Childs' conduct reflects
a clear and contunmaci ous record of inaction. Childs failed to
conduct discovery, allowed a summary judgnent to be entered

dismssing his clients' clains, and failed to file a pretrial

or der. However, no delay or prejudice to other parties or the
court resulted from Childs' i nacti on. Gerland continued
prosecuting its counterclaim without interruption. The sunmmary

j udgnent proceedings, the pretrial conference, and the trial on
damages all occurred as schedul ed.

The district court should have i nposed a | ess severe sanction
than granting a default judgnment on the issue of liability for
several reasons considered cunulatively. First, the sanction of
default was too severe, given Childs' conduct. Chi |l ds' conduct
only served to harm Farrell and did not interfere with the
prosecution of Gerland's claim or with the tinely and orderly
adm ni stration of justice. Second, there is no indication that the
district court considered inposing |ess severe sanctions than
default. Conpare John, 828 F.2d at 1132 ("the trial judge in this
case did inpose |less severe sanctions before dismssing wth
prejudi ce" and the court still reversed the default sanction). See
Callip, 757 F.2d at 1519; Hornbuckle v. Arco Ol & Gas Co., 732
F.2d 1233 (5th Cir. 1984) (default sanction remanded for express
findings on whether Il ess sufficient sanctions would be
appropriate). Also, no evidence showed that, other than a standard

warning on the Rule 16 scheduling order, the district court warned
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Farrell or its counsel in advance that a default sanction could be
entered against it.

Third, an available I|esser sanction would have been a
sufficient and appropriate penalty in this case. One appropriate
sanction would have been to |imt Farrell to Gerland' s pretria
or der. This sanction would allow the trial to go forward as
schedul ed, would prevent Farrell from calling wtnesses or
i ntroduci ng evidence, but would allow Farrell to cross-exam ne
Cerland's witness. Gerland would not be relieved of the duty to
prove its case on the issue of liability. This sanction also
limts, wthout elimnating, the harm to Farrell from his
attorneys' behavi or.

Ot her possible sanctions include sanctioning Farrell's
attorneys, Childs and Colvert, inlieu of punishing Farrell. John,
828 F.2d 1132 ("Wiile recognizing that a party is "bound by the
acts of his |lawer-agent' and may suffer dismssal wth prejudice
if his counsel is chargeable with clear delay or contumacy, the
proper punishnent for an inept lawer is to assess fines,
attorney's fees, or costs against the [awer w thout harmng the
client.") (citation omtted).

Fourth, none of the aggravating factors favoring the entry of
default are present in the record. No evidence suggested Farrel
was responsible for the failure to file the pretrial order. The
inaction and procedural errors in this case were commtted by
Farrell's lawers, Childs and Col vert. CGerland suffered little
prejudice from Farrell's failures to file a pretrial order or

conduct discovery. In fact, Gerland probably benefitted by these
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errors inasnuch as they weakened Farrell's case. Unlike Price, 792
F.2d at 475, the record does not indicate that the errors by Childs
and Colvert were intentional (as opposed to nerely negligent).
There is no evidence that Farrell intended to allowthe entry of a
defaul t judgnent.

The district court would not have been prejudi ced by a | esser
sanction. Judicial econony was not served by the entry of this
default because a trial was held on the issue of damages and
because no delay resulted fromChilds' behavior. Farrell's counse
appeared at the pretrial conference, though |ate, and appeared at
the trial on damages as well. The only purpose served by this
default sanction was punitive. |Inposing liability on a defendant
is a nore severe sanction than dismssing a plaintiff's claim
W t hout prejudice, and should only be used rarely after a party
begins to defend an acti on.

In sum since no delay or prejudice resulted from the
att or neys' inaction and |esser sanctions wuld have been
sufficient, the punishnment did not fit the crinme in this case. W
hold that the district court abused its discretion in inposing the
sanction of a default judgnent on Gerland' s counterclai magainst
Farrell in light of the conduct of Farrell, Farrell's counsel, and

the availability of |ess severe sanctions.*

4 We do not reach the issue of whether the district court
erred in awardi ng default danmages far in excess of the anount
requested. FeD. R Qv. P. 54(c) (West 1992) ("[a] judgnent by
default shall not be different in kind fromor exceed in anount
that prayed for in the demand for judgnent"); Conpton v. Alton
S.S. Co., 608 F.2d 96, 104 n.16 (4th Cr. 1979). W also do not
reach the issue of whether Gerland sufficiently pleaded the

el ements necessary for its breach of contract clai mand whet her
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Concl usi on
The district court's orders denying Rule 60(b) relief as to
the Rul e 54(b) judgnent of August 7, 1990 dismi ssing with prejudice

all of Farrell's clains against Gerland is affirnmed. The judgnent

of April 26, 1991 granting Cerland damages on its counterclaim
against Farrell is reversed and Cerland' s counterclai m agai nst
Farrell (including damages, if liability is established) is
remanded.

AFFI RVED in part; REVERSED and REMANDED in part.

Super Tech Investnent Fund |11l as a" del egatee of perfornmance"
had and breached a duty to performcontracts for Supermarket
Technol ogy. See generally Bernard Johnson, Inc. v. Continental
Constructors, Inc., 630 S.W2d 365, 369-71 (Tex. G v.

App. SQAustin 1982, wit ref'd n.r.e.); MKinnie v. MIford, 597
S.W2d 953 (Tex. G v. App.sSQTyler 1980, wit ref'd n.r.e). The
record does not contain all of the contracts so we could not
determ ne the contractual duties owed by each party anyway.
Cerland's pleadings also allege that Farrell negligently serviced
the refrigeration equipnent, but it is unclear fromthe pleadings
whet her the partnership ever attenpted to service the equi pnent.
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