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GARWOOD, Circuit Judge:

Plaintiffs-appellants' personal injury and wongful death
suits were dismssed in March 1987 as a sanction for failure to
conply with a standi ng di scovery order governi ng asbestos suits in
the Southern District of Texas. This Court vacated the dism ssal,
concluding that the district court had not made the requisite
findings to sustain, and the record did not otherw se support, the
sanction of dismssal with prejudice. On remand, the district
court hel d anot her hearing, issued findings of fact and concl usi ons
of law, and again dism ssed wth prejudice. Concluding that the
district court abused its discretion, we nodify its order to nake
the di sm ssal w thout prejudice, and nake provision for paynent by
pl aintiffs under certain circunstances of specified attorneys' fees
to the defendants.

Facts and Prior Proceedi ngs

Plaintiffs-appellants Joseph J. Cabasin and Dorothy C
Cabasin, Phyllis Mary Rehm Edward Theodore Kupka and Mary W
Kupka, and Joseph C ncotta are New York residents who comrenced
separate personal injury or wongful death actions in the Southern
District of Texas between |late April and early June 1986. All four
conpl aints, which were filed by Houston attorney Thomas J. Pearson
(Pearson), alleged exposure to asbestos products manufactured or
distributed by seventeen defendants: Arnstrong Wirld | ndustries,
I nc., Standard Industries, Inc., The Celotex Corporation
Conmbustion Engineering, Inc., Eagle-Picher Industries, Inc.,
Fi br eboard Cor porati on, GAF Corporation, Keene Corporation, Onens-
Corning Fiberglas Corporation, Pittsburgh Corning Corporation,



Raymark |Industries, Owen-Illlinois, 1Inc., Johns-Manville Sales
Corporation, The Flintkote Conpany, Unarco Industries, Inc., HK
Porter Conpany, Inc., and Rockwool Manufacturing Co. (except that
the G ncotta conplaint omtted Unarco).

The asbestos actions were subject to a standing order in the
Southern District requiring that the plaintiff's attorney attachto
the original conplaint an affidavit certifying that the foll ow ng
information (called for in Paragraphs 1(a)-(h) of the standing
order) had been conpil ed and woul d be served on each defendant with
the conpl aint: (a) the nanes and addresses of all consulting,
treating, or diagnosing physicians, as well as the nanes and
addresses of any physicians the plaintiff had seen for any reason
in the last fifteen years, and an authorization allow ng those
physicians to release the plaintiff's nmedical records; (b) a copy
of all nedical or hospital records relied upon by the plaintiff to
establish an asbestos-related injury; (c) copies of, or
aut hori zations to obtain, the plaintiff's inconme tax records for
the previous five years; (d) an authori zation for the defendants to
obtain Social Security records and clains records; (e) conplete
answers to the defendants' joint Master Set of Interrogatories; (f)
the full docket nunmber, style, and date of filing of any suit or
wor ker's conpensation claim filed by the plaintiff in any
jurisdiction containing simlar allegations against any of the
defendants; (g) the tinme and place of filing of any Social Security
disability claim a copy of the claim and authorization for the
defendants to obtain the report; and (h) an affidavit of the

plaintiff's residency. Notw thstandi ng that none of the four suits
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was in conpliance with the standing order at the tinme of filing,
Pearson filed the required affidavits fal sely representing that the
di scovery materials had been conpil ed.

After several notions by the defendants to dismss for failure
to conply with the standing order, Pearson responded on July 11,
1986, by admtting that out of concern that the statute of
limtations was about to expire in sone of the cases, he had filed
the suits first and then begun to work on conpliance with the
standi ng order. Between July 11 and July 14, Pearson submtted the
first responses to the Master Set of Interrogatories for all four
plaintiffs.

At a hearing on July 16 before Special Mster Ronald Bl ask
(Blask) on the notion to dismss, the defendants illustrated
Pearson's continued nonconpliance by identifying defects in
st andi ng order Cabasin responses. The responses evidently failed
to answer Paragraphs 1(a)-(d),(f)-(h) except by referring to sone
of the interrogatory answers. The answers to the Master Set of
Interrogatories, in addition to several mnor om ssions, failed to
fully identify the circunstances of exposure to particul ar products
and to identify the co-wrkers who would be relied on as exposure

wi t nesses (product and co-worker identification).! Blask entered

. Interrogatory No. 16 asked the plaintiff to describe in
detail his enploynent history, to indicate whether he was exposed
to asbestos products with each enployer, and to identify each
asbest os product and the manner in which he was exposed to it.
Cabasin's answer |isted each enployer (w thout dates) and beneath
each listed anywhere from2 or 3 to several dozen asbestos
products. Interrogatory No. 17, asking for the nanmes and
addresses of all witnesses the plaintiff intended to rely on to
establi sh exposure, was answered only by a statenent that
exposure w tnesses had not been determ ned.
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an interim order directing Pearson to conply fully wth the
standi ng order by August 14, 1986, with a hearing to be held on
August 18 to assess his conpliance.

On August 14, Pearson submtted supplenental answers to the
interrogatories for Cabasin and Cincotta. Though sone additions
were made, there were still areas of nonconpliance with the
standing order. Along with the suppl enental answers, Pearson noved
for a further extension, asserting that while he had obtai ned nost
of the information, forces beyond his control such as shipping
del ays had prevented full conpliance. After the hearing on August
18, Blask entered a second interim order on August 21, ordering
full conpliance by August 25. The order identified the foll ow ng
information as still m ssing: (1) Cabasin - all information
requi red by Paragraphs 1(a)-(h) of the standing order; (2) Rehm -
all information required by Paragraph 1(a) and co-worker and
product identification as required by Interrogatories 16 and 17;
(3) Kupka - product and co-worker identification; and (4) C ncotta
- all information required by Paragraph 1(a).

On August 19, 1986, the defendants noved to dismss for
i nproper venue, or in the alternative to transfer the case to New
Yor k because venue was i nproper in the Southern District of Texas,
or in the further alternative to transfer the case to New York
based on forum non conveniens. Pear son opposed this notion on
Septenber 5, 1986, but on Novenber 12, 1986, filed his own notion
to transfer the Cabasin case to the Southern District of New York.

On  August 26, 1986, Pearson filed further supplenental

responses for Cabasin, Rehm and Kupka, which he clained in a cover



letter to Blask brought himinto full conpliance, except that he
still needed to obtain the various authorizations fromM. and Ms.
Cabasi n. The suppl enental responses for Cabasin addressed the
Par agraph 1(a) om ssions and gave i nproved enpl oynent history and
product identification relating to Cabasin's 42 places of
enpl oynent as an insul ator. They also included a list of co-
wor kers who woul d testify to exposure, and what was known of their
anticipated testinony. The Rehm response added Paragraph 1(a)
information, a nore conpl ete enpl oynent history (although it stated
that Ms. Rehm was still wunable to determ ne which asbestos
products her | ate husband was exposed to at each of the two jobs
for which asbestos exposure was all eged), and one co-worker to be
used as an exposure witness. The supplenental Kupka information
i ncluded the Paragraph 1(a) information and a |ist of co-workers
relied upon as exposure W tnesses.

On August 29, 1986, the defendants filed their Third Amended
Motion to Dismss, alleging flagrant disregard by Pearson of the
standing and interi morders, and asking that the court dism ss the
cases wWith prejudice, enter nonetary sancti ons agai nst Pearson, and
renove his license to practice in the Southern District. The
defendants argued that there had been no genuine statute of
limtations problem because the statute would not have run until
several nonths after the filing of the conplaints, and also relied
heavily in the notion on past instances of m sconduct by Pearson in
other suits in other jurisdictions. On January 20, 1987, the
defendants filed their Fourth Amended Mdtion to Dismss, nmaking

substantially the sane al |l egati ons and requesting the sane relief.



The district court held a hearing on March 12, 1987. Pearson
i ndicated at the outset that he did not realize that "a full bl own
hearing" was to be conducted on his conpliance with the standing
order. Taking up the Cabasin case first, the court attenpted to
ascertain Pearson's basis for suing these particular defendants
(i.e., product identification). Pearson gave the court a |ist of
t he defendants and their products, on which Cabasin had circled the
products to which he was exposed. When the court pointed out that
several of the naned defendants had no products circled, Pearson
replied that his basis for suing themwas probably oral testinony
froma co-worker rather than Cabasin's personal recollection, but
that if a defendant was convinced that it did not belong in the
case and comuni cated that to him he would be willing to dism ss.
The court then pointed out to Pearson that Interrogatory 17, which
shoul d contain the nanes of any such wi t nesses whose oral testinony
woul d be relied upon, stated sinply that "[e] xposure w tnesses have
not yet been determned." The court was apparently relying on the
origi nal Cabasin responses rather than the suppl enental responses
filed on August 26, 1986, which did list five exposure w tnesses.
Pearson, however, did not point this out, and indeed sought to
defend his failure to supplenent his responses by noting that he
believed that the case was going to be transferred to New YorKk.
Hi s responses indicated that he was poorly acquainted with the
details of his cases (e.g., "I would suspect that if the Court
| ooks at our | ast suppl enentation and there are no wi tnesses there,
we do not yet have them") Pearson further argued that any del ay

had not been prejudicial to the defendants, because they had not



yet conducted any di scovery in the cases.

Regar di ng t he defendants' all egation that there was no genui ne
statute of limtations problemexcusing initial nonconpliance with
the standing order, Pearson explained that a law firmin Buffal o,
New York had referred nine cases (including these four) to himin
bulk with a warning that the statute of limtations was about to
expire. He further explained that the statute of limtations in
New York required suit to be filed wwthin three years of exposure,
whi ch woul d have barred these plaintiffs' suits, and that the cases
were referred to himfor a protective filing when it appeared that
New York legislation to change the statute would not pass. The
court nevertheless expressed irritation at the cases having been
filed in federal court in Texas.

At the conclusion of the March 12, 1987, hearing, the court
rendered a summary oral dism ssal of the cases as a sanction for
failing to follow the court's rules, and also assessed Pearson
personally a sanction of $1,000 per case (anmounting to $7,000
since sone of the cases originally filed had been settled or
transferred).

The four plaintiffs involved in this appeal discharged Pearson
on May 28, 1987, and retained the Buffalo firmof Lipsitz, Geen,
Fahringer, Roll, Salisbury & Canbria (Lipsitz). On June 29, 1987,
Lipsitz made a notion to the district court for relief fromthe
di sm ssal under FeED. R Cv. P. 60(b). The notion argued that, but
for Pearson's unpreparedness, all of the district court's concerns
raised at the March 12 hearing could have been addressed.

Summaries for each of the plaintiffs showing conpliance to date



wth the standing order were included with the notion. These
charts applied nore exacting standards than Bl ask had in his second
interim order of August 21, 1986, and identified defects not
nentioned in that order;? even so, Lipsitz argued, a substantial
portion of the requested material was provided and the om ssions
were not indicative of contumaci ous conduct warranting di sm ssal.
The notion also asserted, wth supporting affidavits from the
plaintiffs, that the plaintiffs had responded pronptly and fully to
all requests by Pearson for information, and had never been
notified that the suit was in jeopardy for failure to provide
di scovery information

The notion asked either that the actions be reinstated and
transferred to federal district court in New York, or that they be
dism ssed without prejudice to the plaintiffs' right to pursue

their causes of action in New York. It noted that New York had

2 The charts identified the follow ng itens as having not yet
been submtted. The Cabasin responses | acked original

aut hori zations for nedical records (Paragraph 1(a)), incone tax
records or authorizations (Paragraph 1(c)), Social Security
disability claiminformation (Paragraph 1(g)), an affidavit of
resi dency (Paragraph 1(h)), and an address for the Cabasins
daughter, in response to the interrogatory asking for the nanes
and addresses of all dependents (Interrogatory 3). The Rehm
responses | acked i ncone tax records or authorizations (Paragraph
1(c)), an affidavit of residency (Paragraph 1(h)), a conpliance
affidavit, an attestation for the answers, and proof of |egal
authority to bring suit. The Kupka responses | acked incone tax
records or authorizations (Paragraph 1(c)), authorization for
Social Security records (Paragraph 1(d)), Social Security
disability claiminformation (Paragraph 1(g)), an affidavit of
residency (Paragraph 1(h)). The Ci ncotta responses | acked

hospi tal nanmes in the nedical history (Paragraph 1(a)), incone
tax records or authorizations (Paragraph 1(c)), authorization for
Social Security records (Paragraph 1(d)), Social Security
disability claiminformation (Paragraph 1(g)), an affidavit of
resi dency (Paragraph 1(h)), and evidence of C ncotta's authority
to bring suit on behalf of his late wife.
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passed legislation giving all previously tinme-barred claimnts a
one-year w ndowsQf rom July 30, 1986, to July 30, 1987sQin which to
bring suit. The district court denied the Rule 60(b) notion on
July 30, 1987, again w thout findings or discussion.

On appeal by the plaintiffs, this Court vacated and renmanded.
Nita Brooks, etc., et al. v. Arnstrong World Industries, Inc., et
al., No. 87-2480 (5th Cr. Dec. 28, 1988). In its decision, this
Court focused on the five factors governing review of dismssals
for failure to conply with di scovery orders, as stated i n Brinkmann
v. Dallas County Deputy Sheriff Abner, 813 F.2d 744, 749 (5th Cr
1987): (1) dismssal with prejudice is normally appropriate only
if its deterrent value cannot be substantially achieved by |ess
drastic sanctions; (2) dismssal is alnost always an abuse of
discretion if the nonconpliance is due to a sincere
m sunderstanding of the order, an inability to conply, or the
assertion of a nonfrivolous constitutional privilege; (3) a court
may generally resort to dismssal only where there is a clear
record of delay or contumaci ous conduct by the plaintiff; (4)
dismssal is usually too severe a sanction when the blanme for
nonconpliance lies with the attorney rather than the client; and
(5) dism ssal may be inappropriate if the other party has not been
substantially prejudiced in its trial preparation.

Appl ying the five Brinkmann principles, this Court found that
the first called the dism ssal into question, because there was no
finding that | esser sanctions wuld be ineffective and, given the
substantial conpliance that had been achieved in the past several

mont hs and the short tine that the case had been pendi ng, no basis
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in the record fromwhich to infer that |esser sanctions would be
futile. On the second principle, this Court expressed concern
about the absence of a finding that the delay was not attributable
toinability torespond. Onthe third, the Court observed that the
delay was not as long as in nost cases where dismssals were
ordered, and did not appear to have upset the district court's
pretrial schedule, as no trial setting had been aborted. Although
t here was sone cont umaci ous conduct by Pearson, it consisted mainly
in being less than candid with the district court, and was not
necessarily the cause of the delay and nonconpliance. The fourth
factor, the Court found, cut strongly against dismssal, because
there was no indication that any of the plaintiffs were personally
aware of the standing order. On the fifth factor, the Court noted
that there was no showi ng of prejudice to the defendants that could
not be renedi ed by nonetary sanctions.

Additionally, this Court indicated that the district court
should have given separate consideration to the particular
plaintiffs and defendants, noting that the deficiencies in
conpliance with the standing order were not all the sane, that the
ability to procure information fromthe various plaintiffs was not
identical, and that failures in product identification applied only
to sone defendants. This Court remanded for further consideration
i n accordance with the Brinkmann princi ples, stressing the need for
findi ngs about the insufficiency of |esser sanctions and the basis
for that conclusion. W also noted that "forum shoppi ng" concerns
were not rel evant.

The district court reopened the case and ordered a hearing for
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February 13, 1989sQa hearing of which the Lipsitz firmalleges it
received only several days' notice. At the hearing, after
gquestioning Pearson about the cases for which he renained the
attorney of record, the district court noved to the Cabasin case
and asked the Lipsitz attorney about product identificationin that
case. The Lipsitz attorney noted that the standi ng order provided
t hat summary judgnent notions woul d be entertained fromdefendants
whose products were not identified, and he argued that foll ow ng
this procedure after the exposure wtnesses had been deposed,
rather than entering a preenptive blanket dismssal, was the
appropriate way to address any shortcomngs in product
i dentification. He acknowl edged that he was not intinmately
famliar with the conplaints, because he had been sent as a | ast-
m nute substitute when the Lipsitz firmreceived bel ated notice of
the hearing, but stated that he would furnish witten answers to
the court's specific questions within a short tinme after the
hearing. He also stated that although if the court reinstated the
cases he was prepared to file information to cure all remaining
defects in conpliance with the standi ng order, his primary interest
was in getting the cases transferred to New York, and he affirnmed
that the plaintiffs no | onger opposed the defendants' August 1986
nmotion for a transfer.

The defendants argued that the various responses to the
st andi ng order questions and i nterrogatories were not yet conpl ete.
They relied on the identical shortcom ngs contained in Lipsitz's
charts acconpanying the Rul e 60(b) notion, with the single addition

of also arguing that the product identification was inadequate.
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The district court refused to dissociate Lipsitz from Pearson's
failures to provide tinmely information, in the belief that an
attorney fromthe Lipsitz firmhad been involved in referring the
cases to Pearson initially. Upon learning that parallel suits had
been filed by these plaintiffs in the Eastern District of New York,
the district court demanded that the Lipsitz attorney submt by
"noon Wednesday" a list of all cases that his firmhad filed for
these plaintiffs in any district. When the defense attorney
indicated that he had not previously been aware of any of the
paral l el New York filings other than the Cabasin case, the district
court accused the plaintiffs of msrepresenting to this Court the
status of the litigation. At the conclusion of the hearing, the
district court stated: "These cases will be dismssed, they are
continued SQ |'m not sure they are continued to be dism ssed, and
| will provide sone additional findings as soon as | can get to
it."

Bet ween approxi mately February 22 and 24, 1989, Lipsitz sent
to the defendants additional discovery information that apparently
remedied all of the remaining deficiencies in conpliance with the
standing order identified by the defendants at the February 13
heari ng.

On February 13, 1990, the district court issued a joint set of
Findings of Fact and Conclusions of Law for the seven cases,
including the four at issue in this appeal. On April 3, 1991, the
district court dism ssed all seven cases and assessed $75, 126. 17 in
attorneys' fees against the plaintiffs jointly and severally.

Lipsitz thereafter submtted a notion under Rule 60(b) requesting
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nmodi fication of the order to make the di sm ssal w thout prejudice,
and elimnation of the nonetary sanctions agai nst the individual
plaintiffs. On April 29, 1991, the district court entered an
anended order of dism ssal, nmaeking the attorneys' fees payable only
by Pearson personally. The 60(b) notion was denied on May 17,
1991.°% The plaintiffs bring this appeal fromthe dismssal wth
prejudice and fromthe denial of the 60(b) notion.
Di scussi on

Review of the District Court's D sm ssal

The district court has discretion in inposing sanctions for
the disregard of its orders. Nati onal Hockey League v.
Metropolitan Hockey Club, Inc., 96 S.C. 2778, 2780 (1976) (per
curianm. However, because of the severity of the sanction of
dismssal with prejudice, this Court has enunciated general
principles, sumrmarized in Brinkmann, supra, to guide the district
court's discretion with respect to this sanction. |In our Decenber
1988 opinionin this case, we concluded that, at |east w thout nore
specific findings as to why so severe a sanction was appropri ate,
the district court's dismssal was an abuse of discretion. The
question now before us is whether either the findings entered by
the district court on February 13, 1990, or events subsequent to
our remand, establish an adequate basis for that sanction. W
concl ude that they do not.

The Findings of Fact and Conclusions of Law entered on

3 Al the district court orders, rulings, and findings recited
herein, comencing with those of March 12, 1987, were by the sane
district judge.
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February 13, 1990, reveal several <clearly erroneous factua
prem ses, and also reflect reliance on legally irrelevant
considerations. For instance, Findings #74, 76, 79, and 81 state
t hat Cabasin, Rehm Kupka, and Ci ncotta have not conplied with the
standing order, and |list the exact deficiencies cited by Lipsitz in
its first 60(b) notion and reiterated by the defendants in the
February 13, 1989, hearing. Though not entered until February
1990, the court's findings thus disregard the plaintiffs'
subm ssions in late February 1989. This is confirmed by Finding
#53, which states that "[t]he plaintiffs have not filed any
addi tional discovery responses since the filing of the nandate of
the . . . Fifth Crcuit.” By the tinme judgnent was entered in
April 1991, the information identified as m ssing in Findings #74,
76, 79, and 81 had apparently been in the defendants' possession
for approximately twenty-six nonths (since |ate February 1989).
O her than the sonewhat anbi guous statenent at the concl usion of
the February 13, 1989, hearing, the district court gave no
indication that the court was closing the record as of that date;
i ndeed, the court's request of certain information from the
plaintiffs about their filings in other districts suggests the
contrary.

Also, this Court in its prior opinion expressed particular
concern that fromthe record it was not clear that | esser sanctions
woul d not have achieved the result sought by the district court,
and we directed the district court on remand to give special
attention to "whether | esser sanctions than di sm ssal woul d suffice

and the basis for any such conclusion.”™ Nita Brooks, etc., et al.
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No. 87-2480, at 14. Conclusion of Law #5 states that "[t] he court
consi dered whether the continued inposition of |esser sanctions
woul d serve any purpose and by inposing greater sanctions found
that further |esser sanctions would not be appropriate.™ No
further explanation of the court's reasoning was given, and the
reasoni ng contained in Conclusion of Law #5SQthat the failure of
| esser sanctions to that point made their "continued" inposition
poi ntl esssQrests on the prem se that the setting of deadlines by
Speci al Master Bl ask, and a warni ng gi ven by Bl ask, were t hensel ves
sanctions (Findings of Fact #29, 30, Conclusion of Law #4).* This
characterization is at best questionable, and in any event
Pearson's failure to neet those deadl i nes was evident in the record
when we first considered the case and concl uded that the record did
not clearly support dismssal. The only |esser sanction that was
i nposed was t he order requiring Pearson to pay $7,000 i n attorneys'
fees, and this was i nposed concurrent with the original dismssal,

not as a prelimnary step that failed to achieve satisfactory

4 Relying on Callip v. Harris County Child Wl fare Depart nent,
757 F.2d 1513, 1521 (5th Cr. 1985) (per curian), the defendants
argue that Blask's warning to Pearson that continued
nonconpliance could result in dismssal with prejudice was itself
a |lesser sanction. In Callip, we indicated that a situation in
which the plaintiff had been "'fully and repeatedly apprised "
the possibility of a dismssal with prejudice could be an
exception to the general rule that we cannot affirma di sm ssal
W th prejudice unless the district court expressly considered

| esser sanctions or enployed such sanctions prior to dismssal.
ld. at 1521 (quoting Ransay v. Bailey, 531 F.2d 706, 709 n.2 (5th
Cr. 1976), cert. denied, 97 S.C. 1139 (1977)). CQur discussion
in the present case is not contrary to Callip because our point
is not that we could not affirmthe district court; it is nerely
that the district court's Conclusions of Law #4 and 5SQstati ng
that | esser sanctions had been attenpted and found futilesqis
erroneous.

of
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results. The district court didrely inits February 1990 fi ndi ngs
on the fact that Pearson had apparently still not paid the fine
(Concl usi on of Law #28). However, the four plaintiffs involved in
t hi s appeal discharged Pearson in May 1987, shortly after the fine
was i nmposed; absent unusual circunstances not shown to be present
here, Pearson's subsequent del ay i n payi ng shoul d not subject these
plaintiffs to additional sanctions.

In other respects as well, the district court does not appear
to have heeded this Court's adnonition to give particularized
consideration to the individual cases. For instance, the court's
Fi ndi ngs of Fact and Concl usions of Lawreflect a heavy reliance on
the lack of conplete product identification (Findings #26, 36, 45,
64-73). Those findings reflect, however, a w de range of success
anong the four plaintiffs: whereas Rehm evidently identified
products of only four of the seventeen naned defendants (Finding
#70), Cabasin | acked products of only two defendants (Fi ndi ng #73).
The district court apparently regarded such differences as
i nconsequential because they were the result of post-filing
investigation, and in all four cases Pearson initiated the suits
before determ ning which defendants m ght be responsible in the
particul ar case (Conclusion #26). Even so, the district court's
concl usi ons do not support dism ssal as to those defendants whose
products were identified, particularly since the standing order's
provision for sunmary judgnment in such a situation inplies a
preference for that approach. The district court's findings do not
even reflect that it considered whet her summary judgnent as to sone

def endant s, perhaps coupled with a nonetary assessnment agai nst the
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plaintiffs for the defendants' expenses in defending suits in which
they were inproperly naned, would have been an adequate sancti on
i nstead of a bl anket dism ssal.

Anot her aspect of the district court's decision that renders
it suspect is the court's continued reliance on "forum shoppi ng"”
consi derati ons. In our previous opinion we noted that forum
shoppi ng, "though a proper consideration in connection wth a
possi ble transfer under 28 U S.C. 8§ 1404, is not an appropriate
ground for dismssal with prejudice for nonconpliance with the
di scovery standing order." N ta Brooks, etc., et al., No. 87-2480,
at 14 n.3. Nonetheless, the district court's findings denonstrate
that its decision to dismss was again driven to a significant
degree by just such concerns. See Findings #4, 8-10, Concl usions
#22-25, 30 especially #24 ("The court cannot and will not condone
bl at ant forumshopping."). Moreover, the district court's findings
reflect a m sunderstanding about the reason for the plaintiffs
initial decision not to file suit in New York. Although the court
observed that "the choice of Pearson and this forum was based on
the plaintiffs' attenpt to evade responsibility for their failure
to act pronptly in New York for the nost part" (Conclusion #30), in
fact the situation for several if not all of these plaintiffs
appears to have been that their asbestos injuries manifested
thenselves at a tinme when their causes of action had |ong since
been barred by New York's statute requiring suit wthin three years
of exposure. Moreover, the district court's enphasis on forum
shopping is particularly inappropriate in the present case, where

once the plaintiffs' causes of action were legislatively revived in
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New York, they consistently (at |east since June 1987) sought to
return there to pursue their clains.

Finding #87 states that the "plaintiffs for the first tine
informed this court and counsel for the defendants of the refiling
of the Rehm Kupka, Ci ncotta, and Cabasin cases at the hearing on
remand hel d on February 13, 1989." This finding also turns out to
be at least partially incorrect, as does the district court's
assertion at the February 13 hearing that the plaintiffs had m sl ed
this Court (although the plaintiffs never pointed out this error
until their second appearance before this Court). On page 26 of
their Novenber 1987 brief to this Court, the plaintiffs notified
this Court (and necessarily defense counsel) that if we reversed
the district court's dismssal they would renew their request for
a transfer "since the actions have recently been sued [sic] in the
State of New York."

Yet another area of inproper reliance by the district court
was its focus on Pearson's history of msconduct in other
jurisdictions (Findings #55-63). Limted reliance on this
background m ght have been proper in the sense that it m ght be
evidentiary of the willfulness of Pearson's delay in the present
case, and indeed the district court didrely onit partly for this
purpose, finding that the history of discovery sanctions
"elimnat[es] any suggestion of sinple mstake" (Finding #63).
However, the district court went considerably further, noting al so
in Finding #63 that "[t]his pattern of discovery abuse and
1cont unmaci ous conduct has caused harmto t hese def endants whil e not

puni shing him|[Pearson] for their other cases.”" See also Finding
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#57. It is manifestly inproper for the severity of a sanction to
be influenced by an effort to balance the scale from previous
encounters in other cases between the attorney and t he defendants,
certainly where, as here, the plaintiffs were not involved in those
prior cases.

The overall picture that enmerges fromthese findings is one of
an order that is purely punitive against Pearson and not driven by
consi derations of docket managenment. W indicated in our previous
opinion that although the district court would be justified in
regardi ng Pearson's conduct in the early stages of the case to be
contumaci ous and worthy of sonme form of sanctions, no serious
prejudice to the defendants had resulted, as there had been no
trial settings and no need for continuances. Nita Brooks, etc., et
al ., No. 87-2480, at 10, 12. Accordingly, we concluded that any
prejudice to the defendants was renedi abl e by nonetary sancti ons.
ld. at 12. Wen the cases were renmanded to the district court, the
situation as regards these four plaintiffs had changed only i n ways
counseling even nore strongly against resort to a dismssal with
prejudice. The threat that these cases would continue to interfere
with the expeditious managenent of the district court's docket was
| essened by the fact that Pearson was no | onger involved in them
but had been replaced by the Lipsitz firm as to which there is
nothing in the court's findingssQor in the recordsQto suggest
contumaci ous or dilatory conduct. Mreover, parallel actions had
al ready been filed in the Eastern District of New York, and these
plaintiffs' primary request was for a transfer or a dism ssal that

woul d al l owthemto proceed in New York. This | eaves only the goal
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of punishing Pearson for the conduct in which he had already
engaged. Al though sone punitiveness is appropriate for the purpose
of deterrence, here the punishnment of plaintiffs was grossly
di sproportionate to the harmcaused to the defendants, and fell on
plaintiffs who had not been shown to be involved in Pearson's
m sconduct and who had since di scharged him

1. Modified D sposition

For the foregoing reasons, we conclude that the district
court's proceedings and findings followng our renmand did not
address the concerns expressed in our previous opinion, and its
decision again to dismss these four cases with prejudice was an
abuse of discretion. However, the tine and noney that have al ready
been spent on these cases counsel against a remand for further
proceedings in the district court, and i ndeed the plaintiffs do not
seek that renedy; they ask instead that this Court nodify the
district <court's disposition to mnake the dismssal wthout
prej udi ce.

We are inclined to grant this relief provided the plaintiffs
are wlling to conpensate the defendants to sone extent for the
delay that Pearson's handling of the case occasioned them
Al t hough, as noted above, the defendants were not significantly
prejudiced in their trial preparation by Pearson's delay, they did
have to pay their attorneys for the time spent in docunenting

Pear son' s nonconpl i ance and seeking relief fromthe district court.

The district court found that the attorneys' fees incurred by the

def endants before the March 1987 dismissal totalled $39, 394. 29,
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al t hough no basis for this figure appears in the record other than
the defendants' Additional Requests for Findings of Fact and
Concl usions of Law, filed on February 13, 1989. In those Requests,
the defendants alleged that they had incurred pre-dismssal
attorneys' fees of $39,294.29, but did not attach any supporting
docunent ati on.

In order to, in effect, condition the nodification of the
dismssal with prejudice to one without prejudice on sone paynent
of attorneys' fees by plaintiffs to defendant, we include in our
j udgnent the provisions of paragraph (b) bel ow, which are designed
to have in substance that effect, while still allow ng these cases
to be concluded at this tine.

Accordingly, the district court's judgnent in each of these
four cases is REVERSED and in each case judgnent is HERE RENDERED
as follows, viaz:

(a) The suit of each plaintiff-appellant is dism ssed w thout
prej udi ce;

(b) It is further ordered, adjudged, and decreed that each
pl aintiff-appellant shall pay each party defendant-appellee to the
particular suit of said plaintiff the sumof $3,000, together with
legal interest thereon from and after the date of this Court's
mandate herein until paid; provided, however, any plaintiff-
appellant may entirely discharge his or her said obligation as to
any one or nore particul ar said defendant or defendants (or all of
them by delivering to said defendant (or defendants) executed and
notarized witten release wholly releasing and discharging said

particul ar defendant (or defendants) fromany and all liability to
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said plaintiff (or any attorney for said plaintiff or anyone
hol di ng by, through, or under said plaintiff) on account of any of
the clainms, causes of action, or matters alleged or sought to be
all eged by said plaintiff in said suit, provided said release is so
delivered not later than the later of (i) and (ii) follow ng, viz:
(i) the expiration of 30 days foll owi ng the i ssuance of the nandate
herein; (ii) 30 days followng witten demand therefore by the
particul ar defendant. For purposes of this paragraph (b), husband
and wi fe, or spouse and estate of deceased spouse, shall be treated

as a single plaintiff.
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