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District Judge.
GARWOOD, Circuit Judge: ™

Three groups of operators of sexually oriented businesses in
Dal |l as brought First Anmendnent challenges against an ordi nance
regul ating their businesses. They achieved partial success in the
district court and before the Suprenme Court, which on both
occasions conpelled the city to anend the ordinance. On remand to
the district court, both sides agreed that the plaintiffs' clains
for declaratory and injunctive relief were noot, but two of the
groups of plaintiffs resisted dism ssal on the ground that they
were entitled to attorneys' fees, and one of them also sought
nmonet ary danages. The district court granted sunmary judgnent
agai nst them concluding that they were not "prevailing parties"”
under 42 U.S.C. § 1988 and that they had failed to denonstrate
their entitlenent to nonetary danmages. W affirmin part and
reverse and remand in part.

Facts and Prior Proceedi ngs

In June 1986, the Cty of Dallas (the Cty) enacted an
ordinance regulating the Ilicensing, zoning, and operation of
sexually oriented businesses. The ordinance contained three
general categories of provisions: (1) provisions requiring that a

person wishing to operate a sexually oriented business apply for

desi gnation

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



and obtain a license fromthe chief of police, setting out the
conditions under which the chief of police would approve the
i ssuance of a license, and authori zi ng the suspensi on or revocation
of a license under certain circunstances (licensing provisions);
(2) provisions prohibiting the operation of a sexually oriented
busi ness within 1,000 feet of a church, an elenentary or secondary
school, aresidential district, a public park, or another sexually
ori ented business (zoni ng provisions); and (3) provisions governing
the |ighting and physi cal | ayout of businesses that exhibited fil nms
or videos (configuration provisions). The ordi nance al so cont ai ned
sone special restrictions applicable to escort agencies, nude
nmodel i ng studi os, and adult notels.

Wthin a nonth, three awsuits chal |l engi ng the ordi nance were
filed in the Northern District of Texas by adversely affected
busi nesses. One was brought by a group of businesses engaged in
t he sal e and/ or exhi bition of adult books and vi deot apes (bookstore
plaintiffs) (FWPBS, Inc., et al. v. Cty of Dallas, et al.),
anot her by operators of businesses featuring |ive performances
(cabaret plaintiffs) (Dumas d/b/a Geno's, et al. v. Cty of Dall as,
et al.), and the third by owners of adult notels (notel plaintiffs)
(Berry, et al. v. Cty of Dallas, et al.). The suits challenged
the constitutionality of all aspects of the ordinance and sought
declaratory and injunctive relief and attorneys' fees. The cases
were consolidated in the district court on August 4, 1986.

Addressing the clainms on cross-notions for summary judgnent,
the district court on Septenber 12, 1986, held the ordi nance to be

in accordance with the First Amendnent except for four aspects of
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the licensing schene. Dumas v. City of Dallas, 648 F. Supp. 1061
(N.D. Tex. 1986). Section 4l1a-5(a) of the ordinance provided that
the police chief was to approve issuance of a license to an
applicant unless he found one of ten listed conditions to exist.
The district court di sapproved of the eighth conditionin that Iist
(section 4la-5(a)(8)), which was that an applicant "has been
enployed in a sexually oriented business in a nanagerial capacity
within the preceding 12 nonths and has denonstrated that he is
unabl e to operate or manage a sexually oriented business prem ses
in a peaceful and | aw abi di ng manner." In calling for judgnments of
what constituted a "peaceful manner" and whet her the applicant was
"unabl e" to so operate his business, the court held, this provision
|acked the type of “"standards 'susceptible of objective

measur enent requi red by Keyishian v. Board of Regents, 87 S.C

675, 684 (1967). Dumas, 648 F. Supp. at 1072. The other three
defects identified by the district court all related to the tenth
conditioninthe list (section 41A-5(a)(10)), the civil disability
provi si on. This provision disqualified persons, and spouses of
persons, who had been convicted of, or were under indictnment or
m sdenmeanor information for, specified crimes within a particular
period in the past (either two or five years, depending on the
severity of the offense). First, the court disapproved of the
ordi nance's schene under which even an applicant whose prior
conviction was nore than the requisite nunber of years in the past
could be granted a license only if the police chief determ ned that

he was "presently fit to operate a sexually oriented business”

(enphasi s added). This provision also |acked the objective
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st andards required by Keyishian, the court held. Id. Second, the
district court found that five of the sonme nineteen convictions
enunerated in section 41A-5(a)(10)sqQcontrolled substances act
vi ol ations, bribery, robbery, kidnapping, and organized crim nal
activitysowere not supported by findings show ng that they were
sufficiently related to the purpose of the ordinance. Id. at 1074.
Finally, the district court struck down the requirenent of the
civil disability section that the police chief deny a license to an
appl i cant who was under indictnent or m sdeneanor information; the
court held that denying a license nerely on the basis of an
indictnment or information, which is not evidence of guilt, was an
over broad preventive that could be replaced by a | ess restrictive
provision. 1d. at 1074-75.

The district court rejected the plaintiffs' contention that
the licensing schene | acked the procedural safeguards required by
Freedman v. Maryland, 85 S.Ct. 734 (1965). Freednman held that a
state law requiring subm ssion of novies to a censorship board
prior to public exhibition could conport with the First Amendnent
only if (1) the burden of proving that the film was unprotected
expressi on was placed on the censor; (2) the censor was obligated,
either by statute or authoritative judicial decision, to obtain a
judicial determnation in order to inpose a valid final restraint,
and could prior to such a determnation inpose only a brief
restraint preserving the status quo; and (3) the procedure of
admnistering the law assured a pronpt final judicial decision
ld. at 739. The plaintiffs in this case argued that although the

City's ordinance provided for an appeal from the police chief's

5



decision to a license and permt appeal board, it did not place
upon the police chief the burden of pronptly initiating judicial
proceedi ngs, did not contain any assurance that interimrestraints
pending a judicial determnation would be brief, and did not
guarantee swift final judicial action. The district court held
sinply that applicants were legally entitled to seek relief in
court and therefore no express authorization was required. Dunas,
648 F. Supp. at 1075.

Thus, except for the above-nentioned four specific provisions

in the licensing schene, which the district court described as

"m nor exceptions" that were "severable . . . and may be cured by
amendnment," the district court found the ordinance to be
constitutional. 1d. at 1077. The district court entered judgnent

on Septenber 12, 1986, enjoining the City fromenforcing those four
subsections but otherw se granting summary judgnent against the
plaintiffs. The plaintiffs filed notices of appeal to this Court.
The City did not appeal, and on Cctober 12, 1986, anended or
deleted the four subsections so as to cure the constitutional

defects found by the district court.?

. To the subsection directing denial of a license to an
appl i cant who had denonstrated that he was unabl e to nanage a
sexual ly oriented business in a "peaceful and | aw abi di ng
manner," the anmendnents added the phrase "thus necessitating
action by |aw enforcenent officers.”" The anendnents del eted the
provision permtting denial of a |license based on a prior
conviction even after the requisite length of tinme if the police
chief determ ned the applicant was not "presently fit." The
convictions that had not been shown to be related to the purpose
of the ordi nance (kidnapping, bribery, etc.) were stricken from
the list in the civil disability provision. Finally, the anended
ordi nance permtted a |license to be denied on the grounds of a
past offense only if there had been an actual conviction for the
of f ense.



On their appeal tothis Court, the plaintiffs reasserted their
w de-rangi ng attacks on all three aspects of the ordi nance. The
bookstore and cabaret plaintiffs chall enged the |icensing schene as
an unl awf ul content-based prior restraint that | acked t he necessary
Freedman protections, because it placed the burden of going to
court on the licensee and did not ensure a pronpt judicial
determ nation. They also argued that the licensing officers were
gi ven unconstitutionally broad discretion in deciding to grant,
suspend, or revoke |licenses. The cabaret plaintiffs contended that
t he $500 annual fee called for by the licensing scheme was invalid
as a tax on protected First Amendnent activity. The bookstore and
cabaret plaintiffs also <challenged the zoning provisions,
contendi ng that they woul d force rel ocation of nost busi nesses and,
by not providing sufficient alternative sites, would result in the
cl osing of many businesses. The bookstore plaintiffs challenged
the configuration provisions as well. Finally, the cabaret and
nmotel plaintiffs argued that the ordi nance was invalid as to them
because it was not supported by adequate findings show ng that
their types of businesses contributed to the problens that the
ordi nance sought to address.

This Court rejected all of their argunents and affirnmed the
district court's order. FWPBS, Inc. v. Cty of Dallas, 837 F.2d
1298 (5th Gr. 1988). On the grounds that the ordi nance was not
content-based regulation but rather was primarily ained at the
secondary effects of sexually oriented business (crine, urban
blight) and that it was regulating comrercial enterprises rather

than specific instances of expression (such as, in Freedman,



i ndi vidual novies), we concluded that the Freedman procedural
protections were not required and that both the licensing and
zoning requirenents were permssible time, place, and nmanner
restrictions under City of Renton v. Playtine Theatres, Inc., 106
S.C. 925 (1986). FWPBS, 837 F.2d at 1301-03. W al so upheld the
configuration provisions, id. at 1304, rejected the notel
plaintiffs' challenge on the basis that the Cty's interest was
sel f-evident and substantial, id., sustained the denial of |icenses
to persons convicted of certain crinmes because the convictions bore
a substantial relationship to the evil sought to be prevented by
t he ordinance, id. at 1305, and concluded that the ordinance did
not give the police chief inpermssibly broad discretion in
i ssui ng, suspending, and revoking licenses. 1d. at 1305-06.

This Court rejected the plaintiffs' notion to stay i ssuance of
its mandate on April 5, 1988. On April 20, 1988, however, the
plaintiffs obtained fromthe Suprene Court a tenporary stay of the
judgnent and mandate of this Court. On May 6, 1988, the Suprene
Court ordered that this Court's judgnent, except for its approval
of the zoning provisions, be stayed pending action on the
plaintiffs' petitions for a wit of certiorari.? The Suprene Court
granted certiorari on February 27, 1989, only with respect to
i ssues concerning the licensing provisions and t he i ssue of whet her
the Gty had justified coverage of adult notels.

In a decision dated January 9, 1990, the Suprene Court

2 Because the plaintiffs had never been granted an injunction
against the Gty's enforcenent of the ordinance, it is not clear
what, if any, relief they obtained fromthe stay of this Court's
mandat e.



affirmed in part, reversed in part, vacated in part, and renmanded.
FWPBS, Inc. v. City of Dallas, 110 S.C. 596 (1990). Wth regard
to the Freedman procedural safeguards, the Suprenme Court accepted
this Court's reasoning only in part. It held that because the
licensor was not passing judgnent on the content of particular
expressive material, but rather was reviewng the general
qualifications of license applicants, applicants would have every
incentive to pursue a |license denial through court. Accordingly,
requiring that the licensor have the burden of going to court and
of justifying in court the denial of a |license was not necessary.
ld. at 607. However, the Court concluded that the other two
Freedman protectionssSQrequiring that the |icensor nake a deci sion
wthin a specified and reasonable tinme, and making expeditious
judicial review avail abl esoremai ned nandatory, and that the
i censing schene was unconstitutional because of its failure to
provide these two protections.® |1d. at 606. The Court found that
the fornmer protection was | acking in the ordi nance because al t hough
it contained a general requirenent that the police chief approve an
application wthin thirty days of receipt, he did not have to do so
if the premses had not been approved by the health and fire

departnents, and the ordinance did not limt the tinme within which

3 Though concl udi ng that the ordinance was invalid for its
failure to provide these two protections, the Court expressly
declined to deci de whether the ordi nance was properly assessed as
a content-neutral tine, place, and manner restriction. |d. at
603. The view that only two of the Freedman protections were
required of a prior restraint incident to a business-licensing
schene was adopted by three Justices. Three additional Justices
concurred in the judgnent on the ground that all three Freedman
protections were necessary. Three Justices voted to affirmthis
Court's deci sion.



such inspections had to occur. 1d. at 605. Prior to being raised
in the cabaret plaintiffs' subm ssions to the Suprene Court, the
tinme allowed for an initial |icensing decision by the police chief
had never been conpl ained of by the plaintiffs in this [itigation.
The Court also found that the | atter mandatory Freednman protection
was absent, noting sinply that the ordinance "fails to provide an
avenue for pronpt judicial review" ld. at 606. The Court
remanded for a determ nation of the extent to which the |licensing
schene was severable fromthe rest of the ordi nance.

Having concluded that the |licensing requirenment was
unconsti tuti onal because of the Jlack of these procedural
protections, the Suprene Court did not reach the plaintiffs'
further challenges to it. ld. at 610 n. 3. Wth regard to the
civil disability provision and a provision disqualifying persons
residing with individuals who had previously been denied |icenses,
however, the Court noted that it was declining to address the
plaintiffs' argunents because the plaintiffs had not shown that
they had standing to challenge those subsections.* [|d. at 607.
The Court vacated this Court's judgnent as it pertained to those
provi sions and directed us to dismss that portion of the suit for
want of standing. ld. at 610. The Court rejected the notel
plaintiffs' argunments that the ordinance could not be applied to

t hem ld. at 610-11.

4 In his concurrence, Justice Brennan noted that no chall enge
to the cohabitation provision had been directly raised by the
parties, and that the issue had not been addressed by this Court
or included anong the questions on which certiorari was granted.
ld. at 613 (Brennan, J., concurring in the judgnent).
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Fifteen days | ater, on January 24, 1990 (prior to the i ssuance
of the Suprene Court's mandate on February 8), the Gty anended t he
ordi nance in response to the Suprenme Court's decision. The Cty
del eted the requirenent that an applicant's business be inspected
and approved by the health and fire departnents before a |icense
coul d be granted, and added a provision granting a right of appeal
to state district court from an adverse decision by the police
chief, elimnating the provision for appeal to the review board.
In addition, the Cty nodified the ordinance in several respects
not dictated by the Suprene Court's holding: it deleted the
provision disqualifying licensing applicants who resided wth
persons who had been denied a |license within the previous twelve
months, and it deleted the subsection providing that an applicant
could not be granted a new license within twelve nonths after the
police chief had denied renewal of an old license, unless after
ni nety days the police chief found that the reason for denial had
been renedi ed.

On February 28, 1990, follow ng receipt of the remand order
from the Suprene Court, this Court remanded the case to the
district court for further proceedi ngs consistent with the Suprene
Court's opi nion. On August 3, 1990, the Gty noved for summary
judgnent, arguing that its anmendnent of the ordinance to conply
wth the Suprenme Court's decision rendered the controversy noot.
The notion did not nention the matter of attorneys' fees or
specifically address the plaintiffs' entitlenment to nonetary
damages, though it did pray that "Plaintiffs take nothing."

On August 22, 1990, the bookstore plaintiffs filed a response.
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They conceded that their clains for declaratory and injunctive
relief against the |licensing provisions were noot. They further
conceded that their clains for declaratory and injunctive relief
agai nst the zoni ng provisions of the ordi nance, which had not been
addressed by the Suprene Court, were npot based on this Court's
deci sion and on subsequent anendnents to those portions of the
ordi nance. However, they argued that they had a claimfor damages
under 42 US C. 8§ 1983 for the closure of any of their
establ i shnents caused by the ordi nance, and they noted that their
as-yet-unfiled claim for attorneys' fees under 42 U S.C § 1988
remai ned to be determned by the district court. The follow ng
day, the cabaret plaintiffs filed a nenorandumto the sane effect
regarding attorneys' fees, arguing that the Cty's request that
plaintiffs "take nothing" should not be interpreted as a request to
deny attorneys' fees. They pointed out that such a request would
be premature, because under Local Rule 12.2 of the Northern
District of Texas, the plaintiffs were required to (and fully
intended to) file a request for attorneys' fees "within 30 days
after judgnent has been entered in the action" (enphasis added).?®
They requested that if the district court decided to address the
plaintiffs' entitlenent to a fee award in the context of the Gty's
summary judgnent notion, the court grant them a continuance under

FED. R CQv. P. 56(f) to prepare docunentation for a fees request.

5 Local Rule 12.2 provides in full:

"Unl ess otherwi se directed by the Presiding Judge,
all requests for attorney's fees which are taxable as
costs in any action shall be filed within 30 days after
j udgnent has been entered in the action.”
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On Septenber 27, 1990, the district court entered an order
dismssing with prejudice the clains of the third group of
plaintiffs that had been involved in this suit, i.e., the note
plaintiffs, and ruling that as between the Gty and the notel
plaintiffs each party should bear its own costs and attorneys'
f ees.

On April 17, 1991, the district court granted summary j udgnment
for the City against the bookstore and cabaret plaintiffs. As
agreed by the parties, the court found all clains for injunctive
and declaratory relief to be noot. It further found, however, that
none of the bookstore plaintiffs had shown that they sustained an
infjury as a result of any part of the ordinance held
unconstitutional inthe litigation. Therefore, the district court
denied their section 1983 claimfor damages. Finally, the district
court held that because the changes in the ordinance nmade in
response to the <court decisions were mnor and did not
significantly alter the legal relationship of the parties, the
plaintiffs' success was de mnims and did not entitle themto
recovery of attorneys' fees under section 1988 according to Texas
State Teachers Association v. Grl and | ndependent School District,
109 S. Ct. 1486, 1493 (1989) (Garland). The district court
therefore deni ed attorneys' fees to both groups of plaintiffs. The
bookstore plaintiffs filed a notion to anend the judgnent to all ow
them an opportunity to pursue their clains for damges and
attorneys' fees. The district court denied the notion on June 30,

1991. The bookstore and cabaret plaintiffs bring this appeal.
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Di scussi on
Attor neys' Fees

Section 1988(b) provides that in suits brought under certain
civil rights statutes including section 1983, a district court, "in
its discretion, may allow the prevailing party . . . a reasonable
attorney's fee as part of the costs."® In Garland, the Suprene
Court clarified the proper test for determning if a fees applicant
isthe "prevailing party.” The plaintiffs in that case were schoo
t eachers who had brought a section 1983 claimchall enging a school
district's policy prohibiting communications by or with teachers
during the school day concerning enployee organizations. In a
deci sion that had been summarily affirnmed by the Suprene Court,
this Court had granted the plaintiffs partial relief. It had
rejected their claimthat the First Anmendnent required that the
school district allow union representatives access to school

facilities during school hours, but had found the policy

6 Al t hough the wording of the statute | eaves the deci sion of
whether to award fees to the district court's discretion and
makes no distinction between plaintiffs and defendants, the
Suprene Court in Christiansburg Garnent Co. v. Equal Enpl oynent
Qpportunity Comm ssion, 98 S.Ct. 694 (1978), held that the al nost
identically worded 42 U . S.C. 8 2000e-5(k) is not party-neutral
and that district courts have little discretion to deny
attorneys' fees when a plaintiff prevails. In Christiansburg
Garnent, the Court, applying section 2000e-5(k) (the Title VII
attorneys' fees statute), held that while "in all but special
circunstances" a prevailing plaintiff should be awarded fees, a
|l osing plaintiff should not be assessed his opponent's fees
"unless a court finds that his claimwas frivol ous, unreasonabl e,
or groundless, or that the plaintiff continued to litigate after
it clearly becane so." 1d. at 698, 701. W have deened these
separate standards equally applicable to fee awards under section
1988. See Coats v. Pierre, 890 F.2d 728, 733 (5th Cr. 1989),
cert. denied, 111 S.C. 70 (1990); Lopez v. Aransas County

| ndependent School District, 570 F.2d 541, 545 (5th Gr. 1978).
See al so Hensley v. Eckerhart, 103 S.Ct. 1933, 1937 & n.2 (1983).
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unconstitutional insofar as it prohibited di scussi on anong teachers
during the school day. |In addition, this Court had held that the
prohibition on teacher use of the internal nmail and bill board
facilities to di scuss enpl oyee organi zati ons was unconstitutional .
On the subsequent application for attorneys' fees, this Court
uphel d the denial of fees because the plaintiffs had not prevailed
on the central issue of their suitsQunion access to teachers and
school facilities.

The Suprene Court reversed and rejected the "central issue"
test, holding that plaintiffs crossed the threshold of entitl enent
to a fee award if they "succeeded on 'any significant issue in
litigation which achieve[d] sone of the benefit the parties sought
inbringing suit.'" Garland, 109 S.C. at 1493 (quoti ng Nadeau V.
Hel genoe, 581 F.2d 275, 278-79 (1st Cr. 1978)). The Court
indicated that the "floor" for the "prevailing party" standard was
provided by Hewitt v. Helnms, 107 S.C. 2672 (1987), in which the
Court held that the plaintiff nust receive "at | east sone relief on
the nerits" and nust be able to point to a resolution that changes
the legal relationship with the defendant. Garland, 109 S.Ct. at
1493. See also id. ("The touchstone of the prevailing party
inquiry nmust be the material alteration of the legal relationship
of the parties in a manner whi ch Congress sought to pronote in the
fee statute."). As anillustration of the type of purely technica
relief that would not suffice, the Court noted that in the Garl and
litigation the district court had found the requirenent that
nmeetings during nonschool hours be conducted only with prior

approval fromthe school principal to be unconstitutionally vague,
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but had characterized the issue as of mnor significance and had
pointed to no evidence that teachers had ever been denied
perm ssi on. If this had been the plaintiffs' only success, the
Court noted, it would not have rendered them prevailing parties.
ld. As things stood, however, the Garland Court had no difficulty
inconcluding that the plaintiffs had materially altered the school
district's policy, and that they were prevailing parties. |d. at
1494.
Garl and was arguably clarified in Farrar v. Hobby, 113 S. C

566 (1992). There the court held that in a lawsuit in which the
only relief sought was $17 mllion damages and the only relief
awarded was one dollar in nomnal damages, the plaintiff was
nevertheless "a prevailing party under 8 1988," id. at 573, because
"[a] judgnent for danmages in any anount, whether conpensatory or
nomnal, nodifies the defendant's behavior for the plaintiff's
benefit by forcing the defendant to pay an anount of noney he
ot herwi se woul d not pay" and "the prevailing party inquiry does not
turn on the magnitude of the relief awarded.” ld. at 574.
However, Farrar proceeds to hold, over the dissent of four
Justices, that this Court, which had reversed the district court's
award of attorneys' fees, had correctly held that the plaintiff was
entitled to recover no attorneys' fees whatever. The Court

expl ai ned that the nost critical factor' in determning the
reasonabl eness of a fee award 'is the degree of success obtained.""
ld. (quoting from Hensley v. Eckerhart, 103 S.C. 1933, 1941

(1983)). It went on to state:
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"I'n sone circunstances, even a plaintiff who formally
"prevail s’ under 8§ 1988 shoul d recei ve no attorney's fees

at all. A plaintiff who seeks conpensatory danages but
receives no nore than nom nal damages is often such a
prevailing party. . . . Wen a plaintiff recovers only

nom nal danmages because of his failure to prove an
essential elenent of his claimfor nonetary relief, see
Carey, supra, at 256-257, 264, 98 S.Ct., at 1048-1049,
1052, the only reasonable fee is usually no fee at all."
ld. at 575.

Justice O Connor was one of the five votes to affirmthis Court in
Farrar. Her concurring opinion there explains Farrar's hol di ng as
fol | ows:

"While Garland may be read as indicating that this de
mnims or technical victory exclusion is a barrier to
prevailing party status, the Court nmakes clear today
that, in fact, it is part of the determ nation of what
constitutes a reasonable fee. . . . And even if the
exclusion's location is debatable, its effect is not:
When the plaintiff's success is purely technical or de
mnims, no fees can be awarded. Such a plaintiff either

has failed to achieve victory at all, or has obtained
only a pyrrhic victory for which the reasonable fee is
zero." |d. at 576.

In the present case, there is no question that the plaintiffs
| awsuit served as the catal yst for the 1986 changes and two of the
1990 changes to the licensing provisions of the City's ordi nance.’
The issue is solely whether the changes were significant enough to
constitute nore than purely technical or de mnims success so as
to render plaintiffs prevailing parties entitled to recover sone

attorneys' fees.® The plaintiffs do not claimthat they prevail ed

! We di scuss the other 1990 changes to the ordi nance infra.

8 Here, the facts relevant to this threshold determ nation are
essentially undisputed. This is not, for exanple, a case in

whi ch such a determination turns on the district court's
resolution of factual matterssQsuch as whether the plaintiff's
suit was the catalyst for the defendant's aneliorative
actionsQthat this Court reviews only for clear error. See, e.g.,
Associ ated Builders & Contractors of Louisiana, Inc. v. Oleans
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on any aspect of their suit other than the challenge to the
i censing provisions, and they do not seek attorneys' fees for work
ot her than that devoted to |icensing issues.

The City contends that the changes to the ordi nance were de
mnims and did not materially alter the | egal relationship of the
parties; as before the suit, the Gty is now able to regulate
through licensing the persons who nay operate sexually oriented
busi nesses. The plaintiffs counter by arguing that the Suprene
Court found the entire licensing schene to be unconstitutional and
unenforceable. At |east between the Suprenme Court's decision on
January 9, 1990, and the CGty's anendnent of the ordinance on
January 24, 1990, they argue, they had a legal right to operate a
sexual ly oriented business without a |icense, and woul d have been
entitled to an injunction against any efforts by the Gty to
enforce the ordi nance's licensing schene in any manner. Thus, they

contend, their suit effected a one hundred percent change in the

Pari sh School Board, 919 F.2d 374, 378 (5th G r. 1990).

In concluding in Pierce v. Underwood, 108 S.Ct. 2541 (1988),
that district courts' determ nations of the arguably anal ogous
question of whether the governnment's position was "substantially
justified" for purposes of the Equal Access to Justice Act (EAJA)
shoul d be reviewed for abuse of discretion, id. at 2546-49, the
Suprene Court relied heavily on two considerations that are
i napplicable here. First, the Court relied on | anguage fromthe
EAJASQstating that the court nust find the position of the
governnent to be substantially justifiedsQthat is not duplicated
in 42 U.S.C. 8 1988. Second, the Court observed that sone of the
el enents that bear upon whether the governnent's position was
substantially justified, such as evidentiary issues, may be known
only to the district court. |d. at 2547. 1In conparison, a
determ nation of "prevailing party" status and whether there has
been "nore than purely technical or de mnims success" such as
the one in this case relies to a greater degree on the parties
pl eadi ngs, notions, and briefs and the courts' orders, which are
equal |y accessible to an appellate court.
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| egal relationship of the parties.

Al t hough the question is a close one, we conclude that both
groups of plaintiffs have crossed the "prevailing party" achieving
more than purely technical or de mnims success threshold,
entitling themto an award of sone fee. Their argunent that they
woul d have been entitled to relief in the imedi ate aftermath of
the Suprene Court's decision, though mstaken in its specifics
because the Suprenme Court's nmandate did not issue until after the
anendnent of the ordinance, is actually stronger than they make it
appear. The Suprene Court's decision that the |icensing schene was
constitutionally defective because of the |lack of the Freedman
safeguards necessarily neans that it was never valid. The
plaintiffs therefore could not be prosecuted or fined for
vi ol ati ons of the ordi nance that occurred at any tine before it was
anended on January 24, 1990. Al so, we cannot ignore that the
Suprene Court saw fit to address the plaintiffs' clains, a
ci rcunst ance t hat wei ghs agai nst a finding that the changes brought
about by the suit were so uninportant as to be | abeled de m nims.
By forcing the City to anend the ordinance, the plaintiffs did
obtain actual relief. Although the change elimnating the required
health and fire departnent inspections alone maght justly be
characterized as de mnims because it had never before been
identified by the plaintiffs as an objectionable aspect of the
ordi nance, the Suprene Court al so upheld the plaintiffs' argunent
that the statute did not effectively limt the tinme in which
admnistrative review of the police chief's decision would be

conpleted, a matter that the plaintiffs had rai sedsQal beit only
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cursorily and obliquel ysQbefore this Court and the district court.?®

We note that in our recent opinion on rehearing in TK s Vi deo,
Inc. v. Denton County, Texas, 24 F.3d 705, onreh'g _  F.3d __
(5th Gr. 1994), we determned that plaintiffs-appellants prevailed
on a significant constitutional issue in their appeal, so as to be
entitled to attorneys' fees for work on appeal. The only issue on
which the TK's Video plaintiffs prevailed in their appeal, which
contained many challenges to a county ordinance establishing a
licensing schene for "adult" entertai nnent businesses, was our
ruling that as to a business in operation on the effective date of
t he ordi nance, the status quo had to be mai ntai ned pending a final
adm nistrative decision on a license application. The genera
essentials of the ordinance, however, were sustained on appeal in
TK' s Vi deo.

Moreover, the plaintiffs here did force four changes to the
ordi nance in 1986. Although none of these four changes concerned
a particularly critical conponent of the overall ordinance, they

did go sonewhat beyond the exanple of technical, de mnims relief

o At |east, that is how we would interpret the Suprene Court's
hol di ng that the ordinance "fails to provide an avenue for pronpt
judicial review," FWPBS, 110 S.Ct. at 606, based on the
parties' briefs to the Suprene Court. The cabaret plaintiffs
noted in their brief that although the permt and |icense appeal
board was required to hear an appeal within sixty days, there was
no requirenent that it make a final determnation within a
specified period thereafter. The bookstore plaintiffs' brief
simlarly noted that "no provision is present mandati ng a pronpt
determ nation of the appeal." Before the district court and this
Court, the plaintiffs had argued, w thout el aboration, that the
statute | acked a "guarantee of swift final judicial action.”

The defect identified by the Suprene Court was cured by the
January 1990 anendnent elimnating the adm nistrative appeal
al together and permtting direct judicial review of the police
chief's decision.
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given by the Garland Court, if for no other reason than that the
provi sions evidently would have been enforced to the detrinent of
the plaintiffs. The district court noted that one plaintiff had
been convicted of robbery, and another of a controlled substances
act violation, Dumas, 648 F. Supp. at 1074 n.35; therefore, under
the ordinance prior to the 1986 anendnents they would have been
ineligible for licenses for the specified tinme period. Also, two
plaintiffs were awaiting trial for obscenity violations and for
pronotion of prostitution, and would have run afoul of the
provision denying licenses to persons wunder indictnent or
information. See id. at 1075 n.39 (noting a "pal pable" threat to
t hose applicants).

The Gty offers two argunents in support of the viewthat the
plaintiffs cannot recover fees for work resulting in the 1986
changes: (1) that the plaintiffs waived this claim and (2) that
they never had standing to challenge those portions of the
ordi nance. Both are unavailing. The fornmer argunent is based on
the Cty's observation that the plaintiffs' first request for
attorneys' fees (or, nore precisely, their remnder to the district
court that they had yet to apply for the attorneys' fees requested
in their conplaint) canme forty-seven nonths after the district
court's Septenber 1986 judgnent. The City argues that the
plaintiffs therefore failed to conply with Local Rule 12.2,
requiring attorneys' fees requests to be filed within thirty days
after judgnent. Local Rule 12.2, the Gty suggests, shoul d be read
to refer to the district court's 1986 judgnent rather than the

final judgnent in the litigation, because after the anendnent of
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the ordinance in October 1986, the specific provisions found
defective by the district court in 1986 were no | onger at issue in
t he case. The City asserts that it was unfairly surprised and
prejudiced by the plaintiffs' belated request for attorneys' fees,
warranting denial of the request under VWiite v. New Hanpshire
Departnent of Enpl oynent Security, 102 S.C. 1162 (1982).

In White, the Suprenme Court did state that it would read
section 1988 to allowa district court to deny fees if it felt that
such an award would create unfair surprise or prejudice. 1d. at
1167- 68. However, the district court here did not deny fees on
that ground, and we are not inclined to make such a findi ng based
solely on the City's assertion inits brief to this Court. Also,
we are not convinced that under these circunstances Local Rule 12.2
bars the plaintiffs' request insofar as it relates to relief
obtained in 1986. Neither side contends that the plaintiffs were
"prevailing parties" in Septenber 1986, when the district court's
i nval i dation of the four severabl e subsections of the ordi nance was
the only relief they had obtai ned. Leaving aside the question of
whet her Local Rule 12.2 may in other situations conpel an interim

fee request based on a judgnent that is bei ng appeal ed, ! we do not

10 The plaintiffs, relying on Echols v. Parker, 909 F.2d 795,
801-02 (5th Gr. 1990), argue that Local Rule 12.2 cannot be read
to require such interimfee applications because the district
court would have no jurisdiction to entertain themafter a notice
of appeal on the nerits was filed. Echols, however, held that a
def endant's appeal from an award of attorneys' fees deprived the
district court of jurisdiction to supplenent the fee award.
Though we are not required here to deci de whether Echols can be
gi ven the broader reading urged by the plaintiffs, we note that

t he broader reading would conflict with the rule followed by nost
other circuits. See, e.g., West v. Keve, 721 F.2d 91, 95 n.5 (3d
Cir. 1983); Masal osal o by Masal osalo v. Stonewal |l |nsurance Co.,
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think that it can possibly dictate such a request prior to the
judgnent that creates the plaintiff's substantive entitlenent to
fees under section 1988. See Wite, 102 S .. at 1166 (the inquiry
intoentitlenent to attorneys' fees "cannot even conmence until one
party has 'prevailed "). Mreover, the wording of the rule gives
the district judge discretion to consider untinely fee requests, so
even if we were inclined to agree with the City's interpretation,
it would be inappropriate for us to hold as a matter of |aw that
the local rule bars the plaintiffs' request.

The City's second argunentsqQrelying on a | ack of standi ngsqi s
based on the Suprene Court's holding that the plaintiffs |acked
standing to challenge the civil disability provision of the

ordi nance, section 41A-5(a)(10). See FWPBS, 110 S.Ct. at 607-10.

718 F. 2d 955, 956-57 (9th G r. 1983); Rothenberg v. Security
Managenent Co., 677 F.2d 64 (11th Gr. 1982); see also Dallas Gay
Alliance v. Dallas County Hospital District, 719 F. Supp. 1380,
1393 (N.D. Tex. 1989). Also, the Suprene Court has held that as
a matter of federal |aw unresolved attorneys' fees issues do not
deprive a decision on the nerits of finality because the fees

i ssues are collateral and separate. Budinich v. Becton Di ckinson
and Co., 108 S.C. 1717 (1988).

We al so recogni ze that other courts have construed
conparable local rules to require such interimfee requests, see
Watkins v. MMl lan, 779 F.2d 1465 (11th G r. 1985) (per curiam
Pitts v. Freeman, 755 F.2d 897 (11th G r. 1985) (per curiam
Jackson v. Beard, 828 F.2d 1077 (4th G r. 1987), and that one of
our decisions approves of an interpretation of a |ocal rule under
which the allotted tine for filing a fees application is neasured
fromthe date of the favorable judgnent rather than the
conclusion of the litigation. See Quarles v. Oxford Minici pal
Separate School District, 868 F.2d 750, 758 (5th Cr. 1989).
However, the district court is the best judge of its own rules,
and we do not have an interpretation of Local Rule 12.2 by the
district courts in the Northern District. Mreover, in none of
the cited cases did the court confront a situation such as that
presented here, in which the plaintiffs' application is based in
crucial part on relief obtained on appeal, and therefore their
entitlement to fees was not established at the tine of the
district court judgnent.
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The Gty concludes fromthis holding that the plaintiffs never had
standing to chall enge that provision, so three of the four grounds
on which the district court granted relief cannot be counted for
purposes of a fee award. The Suprene Court's standi ng di scussi on,
however, denonstrates that its holding applied only to those parts
of the civil disability provision that were then still at issue in
the suitsgnot to those that had already been invalidated and
anmended or deleted. For instance, the Court observed that the one
person alleged to be affected by the provision disqualifying
appl i cants whose spouses had past convictions had not denonstrated
standing in part because her husband's conviction was one of those
elimnated by the October 1986 anendnents. ld. at 6009. The
district court's findings necessarily inply that standing existed
as to two of the three portions of the civil disability provision
it struck down, see Dumas, 648 F. Supp. at 1074 n. 35, 1075 n. 39, and
the Suprene Court's standi ng anal ysi sSQbased on the failure of any
plaintiff to affirmatively show that his conviction was recent
enough to be disablingsQis patently inapplicable to the third (the
provision permtting the police chief to deny a license despite the
passage of the requisite nunber of years if the applicant was not
"presently fit"). Moreover, the issue of standing as to those
provisions is res judicata; the plaintiffs received a favorable
judgnent fromthe district court as to those provisions, and the
City did not appeal.

Therefore, taking the plaintiffs' partial success before the
Suprene Court in conjunction with the four mnor changes to the

ordi nance in 1986, we conclude that the plaintiffs are prevailing
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parties who achieved nore than purely technical or de mnims
success and are thus entitled to an award of sone fees under
section 1988(b). W accordingly nust reverse the district court's
contrary holding and remand for a determ nation of appropriate fee
awards. Several additional argunents raised by the parties before
us, however, wll have sone bearing on this determnation, and
therefore warrant our attention.

For instance, it does not follow from our holding, as the
cabaret plaintiffs argue, that they are entitled to fees for al
work perfornmed in challenging the I|icense provisions. As is
evident fromthe sunmaries above, the plaintiffs brought nunerous
and w de-rangi ng attacks against the |icensing schene, only a few
of which were successful. Hensl ey v. Eckerhart, 103 S.Ct. 1933
(1983), directs the followng procedure when a plaintiff has
achieved only partial success. First, the district court nust
determ ne whether the plaintiff has crossed the threshold of
"prevailing party" status. Then, after determ ning a reasonable
fee and excl udi ng hours not reasonably expended on the litigation,
the district court should decide if the plaintiff has presented
"distinctly different clains for relief that are based on different
facts and legal theories.” ld. at 1940. If he has, then the
district court should treat the clains on which he prevailed as if
t hey had been brought in a separate lawsuit, and award no fees for
services on the unrelated clains. If, on the other hand, the
plaintiff's clainms for relief "involve a commopn core of facts or
[are] based on related legal theories,"” the district court nust

exercise its discretion in arriving at a reasonable fee award in

25



light of the significance of the relief obtained. 1d. Qur above
hol ding resolves only the first step of this procedure. \Wether
the district court concludes that under the Hensley framework the
challenges to the licensing schene are properly evaluated as
separate | awsuits or as one suit involving interrelated clains, the
very limted degree of the plaintiffs' success will be distinctly

pertinent.! W again note that Farrar enphasi zed t hat t he degree

of success obtained' " is "'the nost critical factor' in determ ning
t he reasonabl eness of a fee award.” 1d., 113 S .. at 574 (quoting
Hensley, 102 S.C. at 1941). Here, although we have held that
plaintiffs' success is sufficient to entitle themto nore than a
zero award, we do not thereby inply that the district court, even
if it finds all the licensing challenges interrelated, my not
reduce the fee award to a | evel well bel ow what woul d have properly
been nmade had a substantially greater degree of success been
achi eved.

Al so, we do not agree with the cabaret plaintiffs' contention
that the 1990 change to the ordi nance renoving the di squalification
of a license applicant based on his cohabitation wth an
unsuccessful applicant should be counted as part of the relief
obtained for this purpose. Unli ke for the 1986 changes, a fee

award for this change is forecl osed by the Suprene Court's hol di ng

1 Wth regard to costs other than attorneys' fees, however,
the plaintiffs are in the sane posture as the prevailing party in
any other case: under FED. R Qv. P. 54(d), costs are allowed as
of course to the prevailing party unless the court otherw se
directs. See Northcross v. Board of Education of Menphis City
School s, 611 F.2d 624, 639-40 (6th Gr. 1979), cert. denied, 100
S.Ct. 2999 (1980).
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that the plaintiffs |acked standing to challenge the provision
The Suprene Court vacated our judgnent insofar as it applied to
that provision "with directions to dismss that portion of the
action." FWPBS, 110 S.C. at 610. The plaintiffs cannot obtain
attorneys' fees for a challenge that they never had standing to
bring and that the Suprene Court directed should be dism ssed
Wth regard to the other 1990 anendnent not conpelled by the
Suprene Court's opinionsQthe deletion of the provision concerning
new | i cense applications after the denial of alicense renewal SQt he
district court will need to nake a finding as to whether or not it
can plausibly be characterized as a product of the plaintiffs'
suit. It concerns a provision that was not challenged in this
Court and that, though raised by the cabaret plaintiffs in their
brief to the Suprene Court, was not nentioned by the Suprene Court
in its opinion.
I'l. Danmages

The district court also rejected the bookstore plaintiffs
claimfor nonetary damages under section 1983, concl udi ng t hat none
of themhad shown that they sustained any injury as a result of any
part of the ordinance held unconstitutional. W agree that there
is no evidence in the record supporting an award of nonetary
damages. In their response to the Cty's sunmary judgnment notion
asking that "Plaintiffs take nothing," the bookstore plaintiffs
argued that any damages from the closure of any of their
establ i shnents pursuant to the ordi nance woul d be conpensabl e, but
they did not specify whether any busi ness had been forced to cl ose,

or cite any evidence in the record in support of their alleged

27



damages. In their May 1, 1991 notion to anend the judgnent, they
asked for a continuance under FED. R Qv. P. 56(f) to develop their
request for damages, and al so argued that evidence already in the
record from1986 i ndicated that the plaintiffs were damaged because
the sworn statements of WIIliam Evert, Paul Radnitz, and Charles
Carlock indicated that they were forced to conplete I|icense
applications under the invalid ordinance and to pay |icensing fees
therefor. None of these statenents, however, indicates that the
plaintiffs were forced to pay any licensing fee; Radnitz, in fact,
expressly stated that no fee is required until the license is
gr ant ed.

In their brief to this Court, they refer to the sane
statenents and to affidavits of Beverly Van Dusen, John Randal
Dumas, and M ke Mur phy. The Van Dusen affidavit, however, also
contains no allegation that she was forced to pay a fee or was
denied a |license, and Dunas and Mur phy are cabaret plaintiffs whose
al | eged danmages cannot support the bookstore plaintiffs' request.
The bookstore plaintiffs alsorefer intheir present brief (as they
didintheir brief to the Suprene Court) to an affidavit by Dallas
police officer Stephen Foster allegedly stating that 2 |icenses had
been revoked on the basis of obscenity convictions, and that
overall 147 out of 165 applications for |icenses had been granted
(suggesting that 18 |icense applications had been rejected). This
affidavit, which supposedly was part of the Cty's response to a
nmotion by the plaintiffs to stay the nandate of one of the courts
in this litigation, is not part of the record and has not been

provided to this Court. Moreover, the bookstore plaintiffs
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conspicuously fail to allege that the persons described in this
affidavit are even parties to this suit. Finally, although in
their brief to this Court the bookstore plaintiffs describe their
conplaint as one seeking declaratory and injunctive relief,
attorneys' fees, and damages, their original conplaint contains no
request for nonetary damages, and we can find no indication in the
record that they ever anended their conplaint.

Because none of the references in their brief or in their
nmotions below | ead to any conpetent summary judgnent evi dence of
damages, and because they did not request nonetary damages until
their response to the summary judgnment notion in August 1990, we
concl ude that the bookstore plaintiffs have rai sed no genui ne i ssue
of material fact regarding their entitlenent to damages, and that
the district court was correct in granting summary judgnment on this
i ssue and did not abuse its discretion in refusing a continuance. '?

Concl usi on

Because we conclude that the district court erred in holding
that the bookstore and cabaret plaintiffs were not "prevailing
parties" achi eving nore than purely technical or de m nims success
for purposes of section 1988, we reverse the portion of the summary
judgnent denying any and all attorneys' fees and remand for a
determ nati on of appropriate fee awards. However, we concl ude t hat

the district court properly granted sunmary judgnent against the

12 The bookstore plaintiffs further argue that at the |east
they were entitled to nom nal danages under Carey v. Piphus, 98
S.Ct. 1042 (1978). Because we have already held that they are
prevailing parties for the purposes of an attorneys' fees award,
we see no remaining relevance in this issue.
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bookstore plaintiffs on their claim for nonetary damages under
section 1983, and we affirmthat portion of the district court's
order.

AFFI RVED i n part; REVERSED and REMANDED in part
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