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Appeal fromthe United States District Court for the
Southern District of M ssissippi
(CA H 90-0190(W)

(February 18, 1993)

Bef ore GARWOOD, HI GG NBOTHAM and BARKSDALE, Circuit Judges.”’
GARWOOD, Circuit Judge:

Plaintiff-appellant Catherine Starr (Starr) comenced pro se
this suit generally claimng that her rights were violated by
def endant s-appellees Dr. T. WIlliamHoward (Howard), Dr. WC. Bass
(Bass), Dr. Henry A Maggio (Maggio), Dr. Jerry M Ross (Ross),
Robert Omens (Owens), Howard McNeill (McNeill), @ulf Coast Mental

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Heal th Center (GCVHC), Menorial Hospital of Gulfport (MHG, and t he
M ssissippi State Hospital at Witfield (MSH). Her suit also
seem ngly asserted sone sort of conspiracy by the defendants and
that they had commtted against her the state law torts of
def amati on of character, negligence, and mal practice. The district
court, follow ng diverse notions by several defendants and l|etter
responses by Starr, ultimtely dismssed the suit wthout
prej udi ce. It determned that any conspiracy claim failed to
satisfy the requirenents of notice pleading, any other unnanmed
federal clains also failed to satisfy the requirenents of 42 U. S. C
8§ 1983, that there was no diversity jurisdiction, and that the
cl ai ns agai nst MSH were barred by the El eventh Arendnent. Fi ndi ng
that the district court did not reversibly err, we affirm
Facts and Proceedi ngs Bel ow

As can be gleaned from official records and Starr's pro se
filings, Starr claimed that on or about Septenber 6, 1985, her
husband M chael filed an Affidavit and Application for Conmm t nent
Proceedings of Starr with the Chancery Cerk of Harrison County,
M ssissippi.! The affidavit was signed by Starr's step-uncle,
McNeill, in the capacity of a witness. On the sane day, a state
chancel l or issued a wit to the Harrison County sheriff's officeto
take custody of Starr and deliver her to WHG a private hospital

Sheriff's officer sergeant Ownens executed the wit. Onens

. This application alleged that M chael had earlier contacted
GCVHC, a state agency, and a doctor at the facility helped himto
conplete conmm tnent papers, but these papers were never filed.
Apparently, this alleged activity is the only link GCMHC has to
this case.



transported Starr to MHG where she was exam ned the next day by
physi ci an Howard and either psychol ogi st Bass or Maggio. The two
doctors determned that she was a paranoid schizophrenic and
reasonably expected "to physically injure. . . herself or others."”
She alleges that she was kept at MHG for observation for over
seventy-two hours. The commtnent order reflects that she was
gi ven an adm ssi on heari ng on Septenber 10, and that at the hearing
she was provided with court-appointed counsel, and at its
conclusion the special master found by clear and convincing
evidence that Starr posed a "substantial |ikelihood of physica

harmto . . . herself or others," and ordered her to be commtted
to MSH. Starr was rel eased from MSH about a nonth |ater.

On Septenber 13, 1990, Starr, a Mssissippi citizen, filed a
one- page, one-paragraph conplaint seeking one billion dollars in
damages agai nst Howard, Bass, Maggi o, Omens, Ross, McNeill, GCVHC,
WMHG and MSHsQall M ssissippi citizens or entities. She clained
that the defendants had denied Starr her constitutional rights and,
inferentially, had engaged in sone sort of conspiracy.? This
conplaint was fleshed out by a letter Starr wote to the court

stating that Owmens had invaded her privacy by taking her into

custody, and that she was subsequently abused at MSH. 3

2 She all eged that, "They have had ne foll owed, nonitored and
wat ched, and tell ny husband every nove | nake, so, he then can
abuse ne and ny children . . ." The defendants al so
apparently conspired to keep Starr unlawfully confined.

3 Her precise allegations concerning what happened at NMSH
were, "l sleep on a bed that soneone had peed in and eat out of
dirty trays. | was ordered to pull all nmy clothes off, and
parade to the shower in front of a bunch of perverts. | was

exam ned by a Doctor Ross. He examned ny fermale parts and | saw

3



As the suit progressed, the court entered orders on February
5 and again on April 4, finding that Starr's responses were
i nadequate, and warning Starr that her conpl aint woul d be di sm ssed
unl ess she adequately responded to the notions of several of the
defendants to dismss, for change of venue, for summary judgnent,
and for nore definite statenent. Starr's responses consisted of
nore letters asserting diverse abuses.* She also contended that
her comm t nent was unl awf ul because M ssissippi's civil comm t nent
law was unconstitutional. These responses the court found
i nadequate, and on June 28, 1991, it dism ssed her conplaint
W t hout prejudice.

Di scussi on

Because Starr has proceeded pro se fromthe inception of this
lawsuit, the district court properly recognized its obligation to
construe her pleadings liberally. Haines v. Kerner, 92 S.Ct. 594,
596 (1972); Wesson v. (gl esby, 910 F.2d 278, 281 (5th G r. 1990).

Even so, "Pro se litigants are not excused from conplying with

lights blink on and off, as if they where taken pictures or
sonet hi ng. "

4 Starr alleged that Bass, Maggio, and Howard "viol ated the
confidentiality |aw by rel easing information" about Starr while
she was confined at MHG and that "Dr. Maggi o and Dr. Bass
equal ly shared the responsibility for ny coonmtnent." She made
nore all egations agai nst Ross that he "was negligent for keeping
me in confinenment without any just cause and nmaeki ng a di agnosi s
W t hout any proof or evidence. He put a lable [sic] on ne that
is damaging to nme. Paranoia. Just because these people ordered
himto." She further alleged that she was denied therapy at NMSH
and that she did not receive proper nourishnent because the MSH
personnel were "getting the food that was assigned to us." She
al so all eged that GCOVHC was guilty of willful and malicious acts
and acts of gross negligence for telling Starr's husband how she
could be comm tted.



court orders or substantive and procedural law." Anerican |Innate
Par al egal Assoc. v. Cine, 859 F.2d 59, 61 (8th Cr. 1988). Here,
the district court ordered her twice to properly respond to
def endants' notions, before it dismssed her case for failing to
meet mniml pleading requirenents and for failing to properly
all ege jurisdiction.

We assune that Starr's conplaint is based on a violation or
violations of 42 U S.C 8§ 1983 since she asserted deprivation of
her constitutional rights. See Geco v. Orange Menorial Hospital
Corp., 513 F.2d 873, 877 n.7 (5th Gr. 1975) (to proceed under
section 1983 a plaintiff must all ege deprivation of a
constitutional right by a defendant acting under color of |aw).
Viewed as a section 1983 action, Starr's clains can only proceed
agai nst entities found to be state actors operating under col or of
law. 1d. Starr does not have a claimagainst MNeill because it
is not alleged that he acted under color of |law, nor are any facts
alleged that tend to indicate that he did so. See Brummett v.
Canbl e, 946 F. 2d 1178, 1184 (5th Gr. 1991) (noting that "a private
person does not act under color of |aw sinply because he invokes
state authority"). Simlarly, MHG as a private hospital, is not
presuned to have acted under color of law, and since Starr has
failed to all ege that MHG s actions occurred under col or of |aw, or
facts so indicating, MHGwas not a state actor. Simlarly, doctors
Bass, Maggi o, and Howard, who exam ned Starr at IHG are al so not
all eged or shown to be state actors. Since the rest of the
def endants are state agencies or enployees of state agencies, we

w Il exam ne the alleged constitutional deprivations to determ ne

5



if Starr made out a sufficient conplaint against any of the
remai ni ng def endants.

The gravanen of Starr's conplaint seens to be that the
defendants violated her right against unreasonable search and
sei zure® because she was committed under unconstitutiona
procedures as set forth in Mss. Code Ann. 88 41-21-65 to 41-21-73
(Supp. 1991).° The only claimwe can infer is that the statute is
unconstitutional because it fails to satisfy mninum due process
requirements.’” W note initially that the statute has never been
held to be unconstitutional. In Vitek v. Jones, 100 S.Ct. 1254
(1980), the Suprene Court approved a |ist of m ninumrequirenents
for coonmtnent of a convicted felon to a nental institution. Id.
at 1264- 65. Al t hough we have not enunciated the due process
requi renents for a civil conmtnent proceedi ng, and since Starr has
failed to enunciate any specific due process violations, we wll
use, wthout adopting, Vitek as a guide in addressing the

constitutionality of the Mssissippi statute. See Doe v. Austin,

5 The Suprenme Court has defined "seizure" under the fourth
anendnent as a "' neans of physical force or show of authority,

. . in sone way restrain[ing] the liberty of a citizen.'" See
Grahamv. Connor, 109 S.Ct. 1865, 1871 n.10 (1989) (citing Terry
v. Chio, 88 S.Ct. 1868, 1879 n.16 (1968)).

6 The remai nder of her conplaints alleging that she was

i nproperly exam ned, information about her was inproperly

di ssem nated, and that the defendants are followi ng her, are
entirely too vague and conclusory to serve as a basis for
liability. She fails to allege which laws or policies have been
foll owed or broken, or any specifics on how these all eged

vi ol ati ons occurred.

! We draw this inference fromone of Starr's letters to the
court that states, "All you have to do is have three people go
down and sign papers agai nst you, and your life is not your own.
They sign you over to the state.”

6



848 F.2d 1386, 1393-94 (6th Cr. 1988) (describing the Vitek
requirenents and applying them to Kentucky's civil commtnent
statute). Upon review ng the M ssissippi statute, this Court finds
that the statute's anple due process requirenents neet the m ni num
Vitek standards, and that it cannot be said that <clearly
established law rendered belief in the statute's facia
constitutionality objectively unreasonabl e in Septenber and Cct ober
1985. 8

The individual defendants, to the extent they are state
actors, are entitled to the defense of qualified imunity unless
their conduct was objectively unreasonable in light of the |egal
rules clearly established at the tinme the conduct was taken.
Anderson v. Creighton, 107 S.C. 3034, 3038 (1987). The burden is
on Starr "to cone forward with summary judgnent evi dence sufficient
to create a genui ne i ssue as to whether the defendant's conduct was
obj ectively unreasonable in light of clearly established |aw "
Pfannstiel v. Marion, 918 F.2d 1178, 1183 (5th Cr. 1990). To
avoi d dism ssal of a section 1983 claim Starr's conpl aint "cannot
be cast in 'broad, indefinite and conclusory terns.' . . . Rather,
the plaintiff nust plead specific facts wth sufficient
particularity to neet all the elenents necessary to lay a
foundation for recovery, including those necessary to negative the
defense of qualified inmunity." Brown v. Texas A & M Univ., 804

F.2d 327, 333 (5th Cr. 1986) (citing Elliot v. Perez, 751 F.2d

8 We woul d al so note that Starr was not commtted on the nere
basis that she was suffering sone vague "nental illness" but on
the express allegation and finding that she was a danger to
hersel f and ot hers.



1472, 1479 (5th Gir. 1985)).

Starr fails to present any facts that woul d negate t he def ense
of qualified imunity for the individual defendants in this case.
Onens was acting under a court order, which Starr does not contend
was in any way inproperly issued; therefore Onens was entitled to
i nmunity. See Haigh v. Snidow, 231 F.Supp. 324, 326 (S.D. Cal
1964) (holding that "[t]he order of the court being regular on its
face, and issued by conpetent authority, the sheriff and his
deputies incurred no civil liability in executing it"). Starr's
only allegation against GCOVHC is that, even though it was not
involved in commtting Starr, one of its enpl oyees acted i nproperly
intelling Starr's husband how she could be conmtted. GCVHC, as
a governnental entity, may be |iable under section 1983 "where the
al | eged unconstitutional activityisinflicted pursuant to offici al
policy" but such liability "may not be inposed on a governnent
entity on a theory of respondeat superior for actions of governnent
enpl oyees." Johnson v. More, 958 F.2d 92, 93 (5th Cr. 1992).
Since Starr is not alleging that any policy of GCMHC i s defective,
but only that one of GCOVMHC s enployees engaged in inproper
behavior, GCMHC is imune from liability. MHG is not a state
actor, nor is any policy of WMHG allegedly constitutionally

improper.® It is not alleged that any of the defendants viol ated

o As pointed out by the district court, MSH, as a subdivision
of the state of M ssissippi, enjoys absolute inmunity from suit
under the Eleventh Amendnent. In WIIl v. Mchigan Dept. of State
Police, 109 S.C. 2304 (1989) the Court held that "[s]ection 1983
provides a federal forumto renmedy many deprivations of civi
liberties, but it does not provide a federal forumfor litigants
who seek a renedy against a State for alleged deprivations of
civil liberties. The Eleventh Anendnent bars such suits unless

8



M ss. Code Ann. 88 41-21-65 to 41-21-73, nor do such facts as are
al l eged show such a violation by any defendant. Even if the
hearing was not in accordance with the |aw, nothing indi cates that
such a failure was attributable to any of the defendants.

The remai ning section 1983 claimthat Starr nmay be asserting
is apparently a conspiracy, which is vaguely described as the
defendants acting together to deny Starr her constitutional
rights.® As we have held, "To establish a cause of action based
on conspiracy a plaintiff nust show that the defendants agreed to
commt an illegal act." Arsenaux v. Roberts, 726 F.2d 1022, 1024
(5th Gr. 1982). No such show ng has been nmade here, so Starr has
failed to nake out a conspiracy claim since "[t]he conspiracy
all egations nmade by [Starr] are conclusory, and nore than a bl anket
of accusation is necessary to support a 8§ 1983 claim"” | d.
Therefore, the district court did not abuse its discretion in
dismssing Starr's section 1983 cl ai ns.

After the district court had dismssed Starr's cl ai neB under

the State has waived its inmmunity." 1d. at 2309. M ssissipp
has not waived its immunity fromsuit in federal courts. M ss.
Code Ann. 8§ 11-46-5(4) (Supp. 1992) ("Nothing contained in this
chapter shall be construed to waive the immunity of the state
fromsuit in federal courts guaranteed by the El eventh Anendnent
to the Constitution of the United States.").

The al l egations against Dr. Ross individually (see notes 3 &
4, supra) do not show a then clearly established constitutional
violation on his part personally so as to defeat qualified
i nuni ty.

10 Reviewi ng her filings, we find only two alleged facts in
support of a conspiracy: (1) McNeill's brother is or was a
constable in Harrison County; and (2) MNeill expressed
satisfaction to the special nmaster after Starr's adm ssion
hearing. Neither of these facts is sufficiently relevant to |ink
the defendants to a conspiracy.



federal law, all that remained were her state law clains of
negli gence, nmalpractice, and defamation against citizens of
M ssi ssi ppi . Since Starr is also a citizen of M ssissippi, her
suit | acked conplete diversity as required under 28 U S.C. § 1332.
Therefore, having dism ssed the federal clains, the district court
did not abuse its discretion in dismssing Starr's state |aw
clains, which were nerely pendent cl ains.

The "district court and opposing parties are not required to
forever sift through such pleadings after [Starr had] been given
notice of the pleading requirenents of the case." ad Tine
Enterprises, Inc. v. Int'l Coffee Corp., 862 F.2d 1213, 1219 (5th
Cir. 1989). Where, as here, if the district court gives the
plaintiff opportunity to anmend the conplaint, and she still fails
to adequately allege a claim the district court may dism ss the
conplaint. Jacquez v. Procunier, 801 F.2d 789, 792-93 (5th Cr.
1986) .

Concl usi on

None of Starr's clainms on appeal denonstrate reversible error
in the district court's dismssal wthout prejudice of her
conplaint. Therefore, the district court's judgnent is

AFFI RVED.
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